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©mteb States! Court of Appeals 

District of Columbia 


No. 9896 


New Orleans Shipwrecking Corporation, 

Appellant 

v. 

William W. Smith, Grenville Mellon, Richard 
Parkhurst, Raymond McKeough and 
Joseph K. Carson, Jr., 

Appellees . 

Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Appellant brought its complaint on the 30th day of Jan¬ 
uary, 1948, in the United States District Court for the Dis¬ 
trict of Columbia, praying that appellees be enjoined and 
restrained from carrying into effect a purported illegal 
and unauthorized cancellation of a certain award and sale 
to appellant of certain surplus LST ships, from re-adver¬ 
tising the ships involved for sale, reselling them or deliver¬ 
ing them to any person other than appellant, and for gen¬ 
eral relief. (R. 1; Joint App. 2A) 
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Jurisdiction of the lower court was invoked pursuant to 
Title 11, Section 11-301 of the'District of Columbia Code, 
1940 Edition. 

After considering the pleadings, evidence tendered at the 
hearing on the merits and argument of counsel, the trial 
court on April 13, 1948, having made findings of fact and 
conclusions of law, ordered the complaint dismissed and 
judgment entered in favor of appellees and against appel¬ 
lant without costs. (R. 122, 125; Joint App. 14A, 17A) 

Judgment was entered April 13, 1948. (R. 125; Joint 
App. 17A) 

Notice of Appeal was filed May 12,1948. Bond was duly 
posted the following day. 

Jurisdiction of this court is invoked pursuant to Title 
17, Section 17-101 of the District of Columbia Code, 1940 
Edition. 


STATEMENT OF THE CASE 

This is an appeal from a final order entered as a judg¬ 
ment in the District Court of the United States for the 
District of Columbia in favor of appellees and against 
appellant, dismissing the complaint of appellant which 
sought an injunction to restrain the five defendants, now 
appellees, as members of the United States Maritime Com¬ 
mission, from carrying into effect an alleged illegal and 
unauthorized cancellation of a certain award and sale to 
appellant of some fifteen surplus LST ships; from re- 
advertising these vessels for sale; from reselling them, 
from delivering them to any person other than appellant 
and for general relief. 

Upon the filing of the complaint a temporary restraining 
order was granted as of January 30, 1948, effective until 
February 6, 1948 but later extended to February 13,1948. 
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On the last date mentioned appellant’s motion for pre¬ 
liminary injunction and motions by appellees to dismiss 
the complaint, or in the alternative, to enter summary 
judgment for appellees were heard and considered at the 
same time. All motions were denied. The temporary re¬ 
straining order expired by its own terms. The case was 
advanced for hearing on the merits on March 16, 1948. 

Pre-trial proceedings were had on March 15,1948. 

During the course of the hearing on March 16, 1948, a 
motion to dismiss was made after plaintiff’s case was in. 
It was denied. The same motion was renewed after all evi¬ 
dence was in. It was denied. After argument by counsel, 
the court took the case under advisement. An opinion was 
handed down in favor of appellees on March 22, 1948. 
Findings of fact and conclusions of law were filed by the 
Court on April 13, 1948, and judgment was rendered and 
entered on the final order dismissing the complaint with¬ 
out costs on the same day. 

Appellant duly noted appeal on May 12,1948 and posted 
the required bond on May 13,1948. 


The question involved is whether the action of the 
United States Maritime Commission on January 22, 1948, 
awarding 15 surplus LST ships to appellant and directing 
its proper officers to carry the action fully into effect com¬ 
pleted a legal and binding contract. 

Appellant’s position is that this action did complete a 
contract. 

Appellees took the position that no binding contract re¬ 
sulted from such action because no notice of the acceptance 
of the appellant’s bid was knowingly communicated to ap¬ 
pellant by the Secretary of the Maritime Commission or 
any authorized person. Contending that such notice was 
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necessary for the completion of the contract, appellees posi¬ 
tion was that a rescission of the action of the Commission 
of January 22, 1948, when made on January 23, 1948, an¬ 
nulled any incipient award or contract. 

The Court below found as a fact that the Commission at 
the meeting on January 22, 1948, unanimously voted to 
award to appellant the sale of the vessels at the same time 
rejecting appellant’s bids on four other vessels and there¬ 
upon gave instructions to its staff to make the usual prepa¬ 
rations for notifying the successful bidders. (Findings of 
Fact, Par. 4; R. 123; Joint App. 15A) 

The court also found that an agent of appellant went to 
the Maritime Commission offices and learned that a tele¬ 
gram notifying appellant of the action of the Commission 
in awarding the ships to it was being prepared. (Findings 
of Fact, Par. 7, R. 123, 124; Joint App. 16A) 

When the agent of appellant inquired of the Secretary of 
the Commission, the court found, the Secretary did not 
deny that the awards had been made. (Findings of Fact; 
Par. 9, R. 124; Joint App. 16A) 

But, the Court found, the officials of the Commission to 
whom this agent talked, did not know he was employed by 
appellant. (Findings of Fact; Par. 10; R. 124; Joint 
App. 16A) 

The Court found that the Commission on January 23 
voted to reconsider and “rescinded” its action of January 
22, with respect to, among others, the awards to appellant. 
(Findings of Fact, Par. 11, R. 124; Joint App. 16A) 

Finally, it was found by the court, telegrams of notifica¬ 
tion were customarily prepared for the signature of the 
Secretary, and that “no other employee or officer of the 
Commission, other than the Commission itself, had author¬ 
ity to co mm u ni cate notice of official commission action, and 
no person authorized to do so knowingly communicated to 
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plaintiff notice of the action of the commission taken Jan¬ 
uary 22, 1948.’’ (Findings of Fact, Par. 12, E. 124; Joint 
App. 16A) 


The Transaction Involved. 

The transaction involved in the case was one of com¬ 
petitive bidding for surplus ships for scrapping purposes. 

The transaction began by publication by the Commission 
of invitations to bid on some 60 LST vessels on September 
17,1947. (Plaintiff’s Exhibit 1, Joint App. 52A). A simi¬ 
lar invitation to bid on some 59 other LST vessels was pub¬ 
lished by the Commission on October 14,1947. Except for 
the identity of the vessels offered for sale, the dates 
of the issue and dates for opening of bids, both invitations 
were identical. Both prescribed the same detailed and 
meticulous terms, conditions, requirements and restrictions 
for bidding. 

These terms and conditions covered seven typewritten 
and mimeographed, single-spaced legal size pages. In the 
appendix they occupy 12 printed pages (52A-64A). Some 
of these requirements were: 

(a) bidding was limited to United States citizens; 

(b) bids were required to be submitted on a form 

supplied by the Commission. 

(c) after the time fixed for opening, a bid might not 

be withdrawn. 

(d) a failure to inspect vessels or otherwise acquire 

full information would in no event form tae 
basis for withdrawal of a bid or return of bid 
guaranty after the time fixed for opening. 

(e) bids were to be accompanied by guaranty of 25 

per cent of the amount bid in the form of a 
certified or cashier’s check, or by a guaranty 
bond satisfactory to the Commission to insure 
compliance with the terms of the bid. 

(f) the Commission reserved the right to reject any 

and all bids, call for new bids, waive irregulari- 
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ties in any bid and make such award or awards 
as might be deemed most advantageons. 

(g) the buyer could neither sell nor assign any rights 
or obligations without prior written consent of 
the Commission. 

A letter of transmittal accompanying the invitations to 
bid was addressed to “Prospective Purchasers” and said: 
“The vessels listed on Schedule ‘A’ are offered for sale 
for scrapping purposes upon terms and conditions fully 
set forth in the attached invitation.” (Joint App. 52A) 


Appellant, a Louisiana corporation, carrying on a busi¬ 
ness of scrapping vessels at New Orleans (R. 34, 35; Joint 
App. 18A, 19A) bid a total of $1,119,281 for 75 of the ships 
listed on the two invitations and furnished bond of more 
than $1,000,000 to insure compliance with the terms of the 
bids. Appellant’s bids in each case were submitted a few 
days prior to the opening date specified (R. 39-41; Joint 
App. 20A, 21 A). That appellant met all detailed require¬ 
ments under the terms and conditions for bidding has not 
even been remotely questioned. 

Upon the opening of bids, appellant was found to be 
high bidder on 19 of the vessels offered at a bid price total¬ 
ing $314,212.00 (R. 40, 41; Joint App. 21A). 


After the meeting of January 22, 1948, when the Com¬ 
mission made its awards and directed its proper officers to 
carry that action fully into effect, normal procedure would 
have been for the Secretary of the Commission to have 
notified the staff to prepare telegrams of notification for 
the successful bidders and to dispatch the same over his 
signature. (R. 89; Joint App. 33A). 

The Secretary took no such action. (R. 89; Joint App. 
34A). 


7 


✓ 


His reason for not acting pursuant to the instructions of 
the Commission was that after the meeting adjourned on 
January 22, a Commissioner suggested to him that no for¬ 
mal notice be sent out because that Commissioner intended 
to move for a reconsideration of the action. On the basis 
of that suggestion, the Secretary not only sent out no 
notice but also asked the Chief of the Bureau of Purchases 
and Sales of the Commission, who had attended the meet¬ 
ing, not to have notices prepared and not to discuss the 
matter with anyone. (R. 91; Joint App. 34A, 35A). The 
Secretary later testified he assumed a Commissioner “ could 
do no wrong.” ( R. 93; Joint App. 36A) 

On January 22, after the meeting of the Commission, 
Nathan Siegel, the agent of the appellant whose duties in¬ 
volved reporting on the status of appellant’s bids and 
awards at the Commission, (R. 54; Joint App. 25A) learned 
from a person not employed by the Commission that the 
awards had been made and promptly went to the Com¬ 
mission offices where he believed he could get official con¬ 
firmation of the report. (R. 58; Joint App. 26A). He 
first visited the office of a Mr. Carter in the Commission’s 
Large Vessel Sales Division and then went to the office of 
a Mr. Taylor, the administrative assistant to Mr. Carter, 
where, he testified, he learned that appellant had been 
awarded the vessels on which it was “high bidder”. 
(R. 58; Joint App. 26A, 27A). Thence he went to the 
office of the Secretary, testifying that he told the Secretary 
what he had learned and where he had learned it, and in¬ 
quired whether the awards, which had been held up so long, 
had been made, to which he said the Secretary replied: 
“Yes, they have been made and I am glad that the matter 
has been finally disposed of.” (R. 59, 60; Joint App. 27A). 
On the following morning, Mr. Siegel testified, he again vis¬ 
ited the offices of Mr. Taylor, the administrative assistant, 
where he asked if the telegram for appellant had been 
written and was told by a stenographer: “I am writing 
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it now.” (R. 59; Joint App. 27A). Mr. Siegel then sent 
a telegram to appellant informing the appellant of the 
award. (R. 59; Plaintiff’s Exhibit 3, Joint App. 73A). 

No denial appears in the record affecting the truth of the 
information acquired by Siegel and transmitted as above 
set forth. Officials and employes of the Maritime Com¬ 
mission however were vague in their testimony as to 
matters involving the above incidents respecting which 
Mr. Siegel was positive. Thus, Mr. Carter did not recall 
whether he talked to Mr. Siegel on “ January 22, or Jan¬ 
uary 31,” adding “he and five hundred others are in and 
out all day long.” It was, Mr. Carter said, within the 
range of possibilities that he had talked to Mr. Siegel on 
January 22, although he did not recall discussing the action 
of the Commission with him. Mr. Carter denied telling 
Mr. Siegel that appellant had been awarded certain bids. 
(E. 105, 106; Joint App. 44A) He recognized Mr. Siegel 
as having identified himself as a representative of appel¬ 
lant although he did not know about such connection until 
this case came about. (E. 101; Joint App. 41A). Mr. 
Taylor recognized Mr. Siegel as one of the men who very 
often came to his office but did not recall having talked to 
him or having seen him on the day of the awards. (E. 109; 
Joint App. 46A) Mr. Taylor’s stenographer, Miss Peggy 
Hartley, recalled seeing Mr. Siegel in the office on January 
23 when she informed him she was sending a telegram to 
appellant (R. 113; Joint App. 48A, 49A) 


The Defense Below. 

In support of the position that the rescission of January 
23 was valid, appellees pitched their whole case upon the 
question of notice of acceptance of the bids, transmitted 
officially, authoritatively and knowingly to appellant 
While admitting that the Commission met and made the 
awards on January 22, 1948, appellees contended that un- 
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less notice thereof was officially and authoritatively and 
knowingly given to appellant before the purported rescis¬ 
sion, then no binding contract had come into being and 
therefore the rescission of the action of January 22, made 
by the Commission on January 23, wiped the slate clean 
of any obligation of the Commission to appellant. 

During the hearing then, appellees sought to show that 
only one approved and effective method of transmitting 
official notification of the Commission’s action existed. 
This method, it was alleged, was a notification by the Secre¬ 
tary of the Commission personally and knowingly made to 
a party in interest. For the purpose of building up this 
theory, appellees invited judicial notice of a Commission 
regulation appearing in the Federal Register of September 
11, 1946, defining the organization, functions and delega¬ 
tions of authority of the Maritime Commission. Specific 
attention was directed to one particular part of the regula¬ 
tion as follows: 

“Mr. Burke. If your honor please, will the Court 
take judicial notice of the regulation published in the 
Federal Register, that, relating to the organization, 
functions and delegations of final authority of the 
Maritime Commission, and found in the Federal Reg¬ 
ister of September 11,1946, where it says: 

‘The Office of the Secretary is responsible for 
appropriate notification of Commission actions.’ 

‘‘The Court: Yes.” (R. 114; Joint App. 49A, 50A) 

This point was further labored during the testimony of 
the Secretary of the Commission. On direct examination 
the Secretary testified he was the one who sends out no¬ 
tices of award, whether by letter or telegram; that the 
Commission has internal regulations regarding the per¬ 
son responsible for that duty; that the same were pub¬ 
lished in the Federal Register. (R. 87, 88; Joint App. 
32A, 33A) 
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Upon being shown a document to refresh his recollec¬ 
tion, the Secretary testified that the substance of the order 
was that it is his duty to notify all interested persons of 
the actions of the Commission; (R. 88; Joint App. 33A) 
as to other employees of the Commission, he said, only the 
Assistant Secretary acting in the Secretary’s absence was 
authorized to notify bidders or successful bidders of the 
awards made by the Commission. (R. 89; Joint App. 33A) 

When during cross-examination, the Secretary was 
shown two telegrams signed by one Bannister, stating an 
award of ships to the Purdy Company and to Ralph 0. 
Clare, and was asked whether the same were authorized, 
his reply was: “Under the regulations, he was unauthor¬ 
ized.” (R. 95; Joint App. 38A) 

The telegrams referred to were the subject of testimony 
by Ralph 0. Clare, general counsel of appellant, who said 
one was received by him personally and the other by the 
Purdy Company, which controls appellant corporation. As 
a result of receipt of these telegrams, Mr. Clare testified, 
vessels were sold by the Maritime Commission—one at a 
price of $105,000. (R. 116; Joint App. 50A, 51A) WTien 
witness termed the telegram an “official notification”, the 
Court ruled this a deduction of the witness and struck the 
term from the record, but the testimony of Mr. Clare to 
the effect that sales resulted from the telegrams was al¬ 
lowed to stand. (R. 116; Joint App. 51 A) 

The Bannister telegrams (Plaintiff’s Exhibits 8 and 9; 
Joint App. 78A, 79A) were one of several indications of 
an underlying conflict between the manner in which the 
Commission actually did business and the manner in which 
it was represented to be doing business by the appellees, 
as indicated by the particular excerpt from the regulations 
of the Commission as presented to the trial court and the 
testimony concerning the exclusive and personal character 
of the Secretary’s authority. 
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This conflict comes more into the open when other sec¬ 
tions of the same regulation appearing in the Federal 
Register are read. These other portions were peculiarly 
within the province and knowledge of the appellees and 
the Secretary of the Commission but were not brought 
specifically to the attention of the trial court. Nor did the 
Secretary of the Commission, over whose signature the 
regulations were promulgated, find occasion frankly to 
bring up this matter. 

The Federal Register’s exact wording of the quoted ex¬ 
cerpt of the regulation above cited does not refer to the 
Secretary as the exclusive authority or particular person 
to give notice of Commission action but states that “The 
Office of the Secretary (through 9 sections) is respons¬ 
ible. ...” (11 F. R. 177A-590). (stressing supplied) 

The same regulation with respect to sales of LST vessels 
also directs inquiries as to awards and sales elsewhere than 
to the Secretary in these words: “Inquiries concerning 
bids after their opening and award of vessels should be 
addressed to the Chief, Bid Sales Section . . .” of the 
Large Vessel Sales Division. (11 F. R. 177A-594) 

The same regulation provided that all final opinions and 
orders of the Commission are available for public inspec¬ 
tion and that the Secretary is required to inform not only 
interested persons but also the general public of such 
actions upon inquiry. (11 F. R. 177A-598). 


The Law of the Case as Pronounced Below. 

The case was decided on law stated below by three 
justices at various times: Mr. Justice Holtzoff in an oral 
but recorded opinion, dismissing the motions for prelimi¬ 
nary injunction, for summary judgment and for dismissal 
of the complaint on February 13, 1948 (R. 22; Joint App. 
9A); Mr. Justice Schweinhaut in the pre-trial memorandum 
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of March 15,1948 (E. 28; Joint App. 12A); and Mr. Justice 
Bailey in his opinion after hearing on the merits (E. 121; 
Joint App. 13A). Each succeeding Justice, it will be seen, 
adopted the law and facts stated by his predecessor con¬ 
sidering the case. 

The issue turned on the point of whether a valid and 
binding contract resulted from the action of the Maritime 
Commission on January 22, 1948 or whether no such con¬ 
tract was in existence when, on the following day, the 
Commission voted to cancel its action. 

In holding that the contract did not come into existence, 
it was finally decided below that appellant’s offer was never 
accepted so as to complete a contract because no com¬ 
munication of acceptance was knowingly given to appellant 
by the Secretary of the Commission. (E. 124; Joint App. 
17A) 


Appellant contends that from the very beginning of the 
procedure in the lower court, appellees exerted a strong, 
erroneous influence. Supporting the motion to dismiss, 
appellees presented an affidavit by the Vice-Chairman of 
the Maritime Commission, Mr. Eaymond S. McKeough 
(E. 14 et seq) in which the categorical statement was made 
that no person other than a member of the Commission or 
the Secretary was authorized to notify a bidder of the 
acceptance of a bid by the Commission and that no such 
Commission member or Secretary, or any person author¬ 
ized at any time advised appellant of the acceptance of its 
bid. 

In support of the motions to dismiss and for summary 
judgment, appellees took the position that the Commis¬ 
sion’s actions in selling surplus ships were secret and con¬ 
fidential. Appellees contended that the right of appellant 
to relief in this case rested upon a theory that the existence 
of the contract was to be determined by unpublished and 
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confidential, even secret events and resolutions. The Com¬ 
mission's vote, it was contended, was a matter retained 
within its own bosom until promulgated by an authorized 
act of its agent and that to grant the relief sought would 
put a premium on spying, disloyalty and worse in govern¬ 
ment operation. This was the backdrop painted by ap¬ 
pellees for the proceedings in the lower court. 

The first effect of this influence is seen in the inference 
by Mr. Justice Holtzoff, to whom such argument was ad¬ 
dressed, in terming the session of the Commission in which 
the award was made 44 an executive session". (R. 22; Joint 
App. 10A) The very minutes of that session demonstrate 
this was not so. (Plaintiff's Exhibit 4; Joint App. 73A- 
75A) 

The record discloses no objection to the production of 
the minutes of the meeting of the Commission on the 
ground that they were secret or confidential. To the con¬ 
trary, the minutes themselves, containing the Commission's 
directive to proceed to carry its action into effect demon¬ 
strate that the action was intended by the Commission to 
become known immediately. 

Conclusion 

Appellant contends (and will seek to demonstrate the 
propriety of its contentions in argument) that: 

1. Par from its action being secret in any sense of the 
word, the Commission's award of January 22, 1948 was a 
public record, open for inspection of the general public, 
of such a character that had appellant not gotten actual 
notice of the fact of award, the minutes of the Commission 
and the regulation governing their availability for inspec¬ 
tion of the public provided an implied notice to the appel¬ 
lant and to the world of the action of the commission. 

2. The requirement that not only must the Secretary 
of the Commission or the Commission itself must have 
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given appellant notice of the acceptance of its bid, but 
moreover, must knowingly have given it to complete the 
contract was error. 

3. The failure to consider the full import of the regu¬ 
lations of which the Court took judicial notice and to recon¬ 
cile the conflict in testimony, exhibits, affidavits and mat¬ 
ters of judicial notice, was error. 

4. Appellant will further seek to establish that the rec¬ 
ord demonstrates a firm and binding contract resulted from 
the Commission’s action of January 22, 1948, which could 
not be arbitrarily rescinded on January 23. 

5. For reasons based on Equity jurisprudence, the pur¬ 
ported rescission is a nullity as being intrinsically arbi¬ 
trary, inequitable and unconscionable, as well as an effort 
by the master to escape obligation by pleading a servant’s 
dereliction in the performance of express official duties. 


STATUTES AND REGULATIONS INVOLVED 

Administrative Procedure Act, 1946. 

(60 Stat. 237; Title 5, U. S. C., Sec. 1001 et seq) 

Section 1001: Definitions. 

(a) “Agency” means each authority (whether or 
i not within or subject to review by another agency) of 
the Government of the United States other than Con¬ 
gress, the courts or the governments of the possessions, 
territories or the District of Columbia. . . . 

(d) “Order” means the whole or any part of the 
final disposition (whether affirmative, negative, injunc¬ 
tive or declaratory in form) of any agency in any mat¬ 
ter other than rule making but including licensing. 

“Adjudication” means agency process for the 
formulation of an order. 

Section 1002: Public Information. 

(a) Rules. Every agency shall separately state 
and currently publish in the Federal Register (1) 
descriptions of its central and field organization in- 


eluding delegations by the agency of final authority 
and the established places at which, and methods 
whereby, the public may secure information or make 
submittals or requests. ... No person shall in any 
manner be required to resort to organization or pro¬ 
cedure not so published. 

(b) Opinions and Orders. Every agency shall 
publish, or, in accordance with published rule, make 
available to public inspection all final opinions or 
orders in the adjudication of cases (except those re¬ 
quired for good cause to be held confidential and not 
cited as precedents) and all rules. 

(c) Public Records. Save as otherwise required by 
statute, matters of official record shall in accordance 
with published rule be made available to persons prop¬ 
erly and directly concerned, except information held 
•confidential for good cause found. 

Federal Register Act. 

(49 Stat. 503; Title 44 U. S. C. Sec. 301 et seq) 

Section 307: Filing of documents as notice thereof; 
presumption created by publication; judicially noticed; 
how cited. . . . The contents of the Federal Register 
shall be judicially noticed, and without prejudice to 
any other mode of citation, may be cited by volume and 
page number. 

Excerpts from Federal Register. 

September 11, 1946 issue. 

(11 F. R. 177A-589 et seq) 

Page 177A-589. 

MARITIME COMMISSION. 

Part 200. Organization, Functions and Delegations 
of Final Authority. 

Page 177A-590. 

Sec. 200.3. Secretary. 

The Office of the Secretary (through 9 Sections) 
prepares the commission’s agenda and minutes of com¬ 
mission meetings, and is responsible for appropriate 
notification of commission actions. . . . 
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Page 177A-594: 

Sec. 200.23. Division of Large Vessel Sales. 

This Division functions through a Director and 
Assistant Director, the Ship Sales Act Section and a 
Bid Sales Section. Under its jurisdiction falls the 
sale of government-owned vessels of 1,500 gross tons 
and over excepting combat ships. . . . This division 
invites applications for purchase of vessels covered 
by the Merchant Ship Sales Act of 1946 and bids for 
non-war built vessels sold for operation, scrap or pur¬ 
poses other than operation, including Navy LST ves¬ 
sels. . . . Inquiries concerning bids after their open¬ 
ing, and award of vessels should be addressed to the 
Chief, Bid Sales Section. The sale of vessels under 
Hie Merchant Ship Sales Act of 1946 is publicly an¬ 
nounced. Sales are made pursuant to action by the 
Commission itself upon recommendations of this Di¬ 
vision. 

Page 177A-598. 

Part 204. Records Available for Inspection. 

Section 204.1. Opinions, orders and public records 
available for inspection. 

(a) Pursuant to Section 3 (a) and (c), respectively 
of the Administrative Procedure Act (60 Stat. 237) 
there shall be available': 

(1) for public inspection, all final opinions or 
orders in the adjudication of cases, (except those 
held by the Commission for good cause to be con¬ 
fidential and not cited as precedents) and all 
rules; 

(2) to persons properly and directly concerned 
therewith, matters of official record, except as oth¬ 
erwise required by statute and except information 
held confidential for good cause found. 

(b) Application for inspection of materials covered 
i by paragraph (a) of this section shall be made to the 
Secretary of the Commission, Washington, D. C., who 
shall have the authority to decide all questions pre¬ 
sented by the application. 

' August 27,1946. 

By order of the United States Maritime Commission. 

A. J. Williams, Secretary. 
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STATEMENT OF POINTS ON WHICH APPELLANT 

BELIES 

I 

By its action of January 22, 1948 and entry of same in 
its official minutes, the United States Maritime Commis¬ 
sion executed a legal and binding contract to sell the ves¬ 
sels in question to appellant. 


n 

All the evidence warranted a finding that the Commis¬ 
sion had openly and overtly manifested an acceptance of 
appellants offer to buy the vessels. 

m 

The evidence did not support the finding of fact with 
Tespect to the authority of the Secretary of the Commis¬ 
sion that i ‘no other employee or officer of the Commis¬ 
sion, other than the Commission itself, had authority to 
communicate official Commission action, and no person 
authorized to do so knowingly communicated to plaintiff 
notice of the action of the Commission taken January 22, 
1948.” 


IV 

The trial court erred in limiting the requirements for 
manifestation of acceptance on the part of the Commis¬ 
sion to a communication of notice of acceptance by the 
Secretary of the Commission and by further limiting the 
Secretary’s act to one whereby he must have “knowingly” 
communicated to appellant. 


V 

The trial court erred in failing to apply its own state¬ 
ment of the law with respect to an attempted communica- 
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tion of acceptance being a manifestation of assent, to the 
attempt of the Maritime Commission to communicate notice 
of acceptance to appellant. 

VI 

The trial court erred in holding that no contract arose 
until some officer or employee of the Commission, with 
authority to do so, communicated an acceptance of appel¬ 
lant’s offer to appellant. 

vn 

The trial court erred in failing to find that the actual 
notice of the true fact of acceptance of appellant’s offer 
was sufficient, under the circumstances, to complete a 
binding contract, such notice having been acquired through 
information secured properly by appellant’s agent at the 
office of the United States Maritime Commission. 

vm 

The trial court erred in failing to find that entry of the 
order accepting appellant’s offer in the official minutes 
of the Maritime Commission constituted implied notice to 
appellant and to the world of the acceptance of the offer. 

IX 

The trial court erred in permitting the admitted refusal 
of the Secretary of the Commission to carry out his orders 
to notify appellant to become a ground for rescission of 
the Commission action of January 22,1948. 

X 

The trial court erred in validating the purported rescis¬ 
sion and cancellation of the award to appellant, first be¬ 
cause the same was intrinsically unfair, unjust and in¬ 
equitable and second, because such action could not have 
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been taken legally when prefaced by and based upon a 
deliberate failure of an officer of the Commission to do 
what in all equity he should have done. 

SUMMARY OF ARGUMENT. 

I 

The Commission’s Action of January 22,1948 and Its Entry 
Into the Official Records Manifested Assent to the 
Appellant’s Offer and Created a Legal and Binding 
Contract. 

Appellant accepts the statement of law in the lower 
court that a contract requires a notice of acceptance either 
oral or written, or telegraphic or telephonic, or an attempt 
to communicate such acceptance. 

Appellant contends that to this general statement, how¬ 
ever, the lower court appended a subsequent limiting clause 
to the effect that the communicaion of acceptance must 
have been sent by a person authorized to do so by the 
Commission, and that this limitation so limited consider¬ 
ation of evidence of the Commission’s conduct, records 
and attempted communication, independent of the acts of 
the agent, as to amount to reversible error. 

Furthermore the foundation of the decision below was 
that the Secretary of the Commission must have know¬ 
ingly communicated to appellant the acceptance of its offer 
in order to satisfy the requirements for a contract. Appel¬ 
lant contends that, in view of the provisions of the Admin¬ 
istrative Procedure Act requiring that official actions and 
records be made available to public inspection, if they are 
not actually published, and in view of the rules and regu¬ 
lations of the Maritime Commission published pursuant to 
the provisions of seaid act, the above theory of law also 
was erroneous. 


20 


a. Notice of acceptance was impliedly given appellant 
as soon as the Commission meeting ended on January 22, 
1948 and the minutes of the meeting become a public rec¬ 
ord. 

The A dmin istrative Procedure Act requires: 

“ Every agency shall publish or in accordance with 
published rule make available to public inspection all final 
opinions or orders in the adjudication of cases (except 
those required for good cause to be held confidential and 
not cited as precedents) and all rules. ,, (60 Stat. 238; 
Title 5 U. S. C. Sec. 1002 (b); Statutes and Regulations 
Involved, Infra, 15) 

Appellant will demonstrate in detail in the argument fol¬ 
lowing this summary that the definition of “agency’’ in 
the Administrative Procedure Act covered the United 
States Maritime Commission; that the action at the meet¬ 
ing of January 22, 1948 was a final order of the Commis¬ 
sion in the adjudication of a case; and that the Maritime 
Commission rule as to availability of its final orders for 
public inspection, published in the Federal Register Sep¬ 
tember 11,1946 (11 F. R. 177A-598;) applied to the action 
here involved. 

On this basis, appellant contends that since the making 
of its orders available for public inspection is the equiva¬ 
lent and alternative of actual publication of the orders as 
prescribed by law, implied notice results as soon as the 
order becomes a record. 


b. Actual notice and knowledge of the action of the 
Commission accepting appellant’s offer was obtained by 
appellant in a legal and proper manner. 

Appellant employed an agent to keep it advised as to the 
status of its bids and any awards made by the Commis¬ 
sion. This agent on January 22, 1948, visited the offices 
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of the Maritime Commission where he understood he could 
obtain verification of a report received by him that the 
award had been made and learned that a telegram accept¬ 
ing appellant’s offer was being prepared for dispatch to 
appellant. This agent testified that the Secretary of the 
Commission admitted on January 22, 1948, upon inquiry 
by the agent that the award in question had been made. 
After hearing the agent’s testimony and that of the Secre¬ 
tary of the Commission the Court below found as a fact 
that to the agent’s inquiry the Secretary made no denial. 
On January 23, 1948 the agent wired appellant that the 
award had been made and this telegram was received prior 
to the meeting of January 23 when the Commission voted 
to rescind and cancel its action. 

Although the trial court found no denial was made by 
the Secretary when questioned by the agent of appellant, 
the court held further that the Secretary did not know 
the agent was the agent of the appellant and consequently 
that the communication, if any, of the acceptance of the 
offer was of no effect, since it was not knowingly made 
to appellant and because the telegram customarily used 
to acquaint successful bidders of awards was never dis¬ 
patched. 

Appellant contends that such statement by the Secre¬ 
tary or failure to deny that the awards were made was a 
communication of acceptance even though unknowingly 
made to appellant so long as it was made to a member 
of the public in view of the provisions of the Administra¬ 
tive Procedure Act and the rules of the Commission. 


c. The Commission’s direction to its staff to carry ont 
its action awarding the vessels involved to appellant was 
an attempted communication, satisfying the requirements 
for an overt manifestation of assent. 



Without receiving a countermand of his orders from 
the Commission and without authority or knowledge of 
the Commission as an official body, the Secretary decided 
on January 22, 1948, after the Commission meeting, not to 
carry the action into effect and not to notify appellant 
of the acceptance of its bid through the dispatch of a 
telegram. 

Appellant contends that the direction of the Commission, 
officially recorded, was the attempt by the Commission in 
the normal and routine manner, to signify its assent and 
acceptance of appellant’s bid. 

Even though this attempt, which was crystallized in the 
instruction to its proper officers to carry the action of the 
Commission fully into effect, was frustrated by the inde¬ 
pendent judgment of the Secretary contrary to such orders, 
the open and overt attempt by the Commission in this man¬ 
ner to have appellant notified of its action, in the appel¬ 
lant’s view, satisfies all requirements of the law for a 
manifestation of assent and completed the contract. 

n. 

By Applying the Maxims of Equity, the Failure of the 
Secretary to Communicate to Appellant the Accept¬ 
ance of Its Bid Will Not Defeat Appellant’s Property 
Bights Nor Result in Voiding the Contract Here In¬ 
volved. 

a. Equity regards that as done which ought to have 
been done. 

Under this maxim, a public officer directed to perform 
such a ministerial act as the sending of a telegram should 
be regarded as having done his duty. His decision to 
ignore his orders injected his discretion and judgment into 
a ministerial function. Appellant contends that this ought 
no more defeat appellant of its property rights than the 
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failure of the Secretary of a corporation to affix a corpo¬ 
rate seal to a deed, after all subtsantive action has been 
taken. The contract was between the Commission and 
the appellant. The Commission had taken the final sub¬ 
stantive act at its meeting and the record of that meeting 
shows the intent of the Commission that such action was 
final. The collateral consequence of the action of the Com¬ 
mission did not eventuate as a result of the injection of 
unwarranted and independent judgment of the Secretary 
in the matter and when such a deficiency thwarts the in¬ 
tent of the party to the contract, the full force and effect 
of the above maxim, in the opnion of appellant, comes into 
play to protect and maintain the integrity of the contract 
intended to have been, and actually, entered into. 


b. Equity looks to the substance rather than the form. 

What are the matters of substance here! Bids were in¬ 
vited by the Commission under detailed and stringent re¬ 
quirements. A bid was made, meeting all the terms and 
conditions of the Commission as a party. The bid was 
accepted and it was so recorded in official minutes as an 
order available for inspection by the public. The acceptor 
directed its servants to perform the procedural or adjective 
functions necessary to formalize the contract. There the 
substance ends. Nothing more need be done by either 
party to complete the contract. 

The telegram notifying the appellant of acceptance of its 
bid was under such circumstances a pro forma action not 
essential to the creation of the contract. The signing of a 
formal contract is also pro forma. The absence of either 
of these pro forma matters becomes immaterial upon a 
view of the substantive acts and intendments which were 
sufficient for a legal and binding contract. 

But this maxim here is invoked because, with the excep¬ 
tion of price alone, all the terms, conditions and procedure 
was dictated by the Commission. As soon as bids were 
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opened, by virtue of the Commission’s requirement, appel¬ 
lant became bound to perform in accordance with his bid 
under a bond already executed and filed. Appellant’s obli¬ 
gation became firm and absolute upon acceptance by the 
Commission. Appellant, moreover, by the Commission’s 
own requirements, was in the position where he could not 
rescind or withdraw from his bargain. The Commission 
reserved the right to withdraw if it so desired. When the 
Commission waived this right and accepted the bid, for the 
first time it assumed an abligation. 

Under the maxim cited, it is believed by appellant, the 
obligation so assumed cannot be avoided by an excuse 
relating solely to a deficiency in merely formal procedure. 

m 

The Reason Supporting the Purported Rescission Was Not 
Consonant With Principles of Equitable Conduct and 
Fair Dealing. 

The sole reason cited for the purported disavowment of 
its obligation by the Commission was that it felt on Jan¬ 
uary 23 it had made a bad bargain on January 22. It 
anticipated greater profits from rescission than from 
living up to its bargain. 

Appellant contends that even though no notification were 
sent, the Commission had exercised its discretion to accept 
appellant’s bid and not to reject it on January 22, and this 
exercise exhausted the discretion so that the Commission 
was not thereafter legally or equitably entitled to rescind 
or cancel its obligation except for reasons recognized by 
law or equity—which do not include mere pecuniary prefer¬ 
ment 
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ARGUMENT 

I 

The Commission’s Action of January 22,1948 and Its Entry 
in the Official Records Manifested Assent to Appel¬ 
lant’s Offer and Created a Legal and Binding Con¬ 
tract. 


Appellant accepts the following statement of law in 
the lower conrt as a valid exposition of pertinent con¬ 
trolling principles in this case: 

“In order that a binding contract may come into 
being it was necessary that a notice of acceptance 
either oral or in writing, or telegraphic or telephonic 
should have been communicated, or should have been 
attempted to have been communicated to the plain¬ 
tiff....” 

(Oral Opinion, Mr. Justice Holtzoff, R. 23; Joint 
App. 10A) 

Appellant does not accept the clause immediately follow¬ 
ing the above general statement of principles, which be¬ 
came vital to the decision of the case in the lower court, 
and contends that it was, under the circumstances of the 
case as they developed, improper and erroneous. This 
clause stipulated: 

“This communication must have been sent by a per¬ 
son authorized to do so by the Commission.” 

(Oral Opinion, Mr. Justice Holtzoff, R. 23; Joint 
App. 10A) 

While under other circumstances the last quoted sen¬ 
tence might have been good law as far as it went, appellant 
contends that, in its application to the instant case, it so 
restricted the court’s consideration as to what comprised 
a manifestation of assent or means of communication of 
acceptance, that it became fatally prejudicial to appellant’s 
rights. Its limited attention to what an agent must have 
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done and so detracted from consideration of what the prin¬ 
cipal did. It closed the door to consideration of whether 
the Commission itself, by its own independent act, -unre¬ 
lated to the act of its agent, “attempted” to communicate 
its acceptance to the appellant. 

From this point on, the record reveals an over-emphasis 
on what the agent of the Commission did or was required 
to do, or was authorized to do and inadequate, if any , 
regard to what the Commission itself did. 

Since other elements are not in issue, appellant will limit 
argument primarily to the element of manifestation of 
assent in completing the contract here involved and to the 
nullity of the purported rescission of the contract. 

As a foundation for argument, the Restatement of the 
Law of Contracts (1932 Ed.) lays down elemental prin¬ 
ciples which appellant believes apply to this case and Wil- 
liston on Contracts (Rev. Ed. 1936, Vol. 1) as cited below 
is also believed to be pertinent to this consideration. 
Starting then in the sub-basement for the foundation of ap¬ 
pellant’s argument, the following basic principles are 
cited: 

“The requirements of the law for the formation of 
an informal contract are: 

“(a) A promisor and a promisee each of whom 
has legal capacity to act as such in the 
proposed contract; 

“(b) A manifestation of assent by the parties 
who form the contract to the terms thereof 
and by every promisor to the consideration 
for his promise; 

“(c) A sufficient consideration • • • 

“(d) The transaction must be one that is not 
void by statute or by special rules of the 
common law.” 

(Restatement of the Law of Contracts, 
(1932 Ed) Sec. 19.) 
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‘‘The manifestation of assent may be wholly or 
partly by written or spoken words or by other 
acts or conduct.” 

(Idem, Sec. 21) 

‘‘The manifestation of mutual assent almost in¬ 
variably takes the form of an offer or proposal 
by one party accepted by the other party or par¬ 
ties.” (Idem, Sec. 22) 

“Informal contracts are all others than those 
enumerated as formal contracts in Sec. 7.” 
(Idem, Sec. 11) “Formal contracts are: (a) 
Contracts under seal; (b) Recognizances; (c) 
Negotiable instruments.” (Idem Sec. 7). 

\ 

With respect to the same basic subject matter, Williston 
lays down the following principles: 

“In order to complete a bilateral contract. . . . the 
offeree must in fact make a promise to the offeror and 
a promise. ... is something which involves, if not 
communication, at least attempted communication.” 

(Williston on Contracts, Rev. Ed. 1936, Vol. 1, 

Sec. 70) 

Following arguments on February 13,1948, on the appel¬ 
lees’ motions to dismiss the complaint or for summary 
judgment in the alternative and on appellant’s motion for 
a preliminary injunction, Mr. Justice Holtzoff delivered 
an oral opinion which was stenographically recorded and 
was adopted by other justices considering the case in its 
later phases. The facts and law summarized by Mr. Jus¬ 
tice Holtzoff included the following: 

“The facts before the Court indicate that while the 
plaintiff learned of the action of the Commission, it 
did not do so from a person authorized to communicate 
the action to the plaintiff. Consequently the first ac¬ 
tion of the Commission not having been communicated 
to the plaintiff, the Commission was still at liberty to 
rescind its first action and to readvertise the vessels, 
because there was no binding contract.” (R 231; Joint 
App 10A, 11A) 
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This statement, appellant contends, was so restrictive in 
the light of the record, that such terms and requirements 
for manifestation of assent or communication of acceptance 
amounted to error. 

The trend thus set on foot a decisive influence into the 
case. This is demonstrated by the following finding of 
fact by the trial court: 

“The telegrams which were customarily sent out no¬ 
tifying bidders of awards to them were prepared for 
the signature of the Secretary of the Commission, A. J. 
Williams. No other person or officer of the Commis- 
| sion, other than the Commission itself, had authority 
to communicate notice of official Commission action, 
and no person authorized to do so knowingly commu¬ 
nicated to the plaintiff notice of the Commission action 
taken January 22,1948.” (Findings of Fact, Par. 12, 
R124; Joint App. 16A) 

Since this finding and all others failed to regard any 
other means of communication of acceptance than the one 
described, appellant contends that the lower court failed 
to explore or consider evidence of such other means as 
would have satisfied the statement of law with respect to 
manifestation of assent and communication of acceptance. 

It is quite evident that the Maritime Commission, had it 
so desired, might have added one more provision to its 
seven pages of terms and conditions for bidding which 
would have prevented a proposed contract from becoming 
complete until the Secretary of the Commission had know¬ 
ingly notified a successful bidder of the acceptance of his 
bid. But the Commission omitted such a requirement. (See 
Plaintiff’s Exhibit 1, Joint App 52A) 

On the other hand though, the Commission, as required 
by the Administrative Procedure Act (60 Stat 237; Title 5, 
TJ. S. C., Sec. 1001 et seq) told the appellant and the world 
at large on September 11,1946, of its procedure and of the 
fact that when it acted on any matter the public had access 
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to its records. (Statutes and Regulations Involved, Infra 
15; 11 FR 177A-598). 


A. Notice of acceptance was impliedly given appellant 
under the published rules of the Maritime Commission as 
soon as the Commission meeting of January 22,1948 came 
to an end and the minutes of the meeting became a public 
record. 

The Commission itself established a rule and a method 
for communicating acceptance of an offer and manifesting 
its assent to a proposed contract when it published the fact 
that its records were available for public inspection. This 
was done pursuant to definite requirements of law. The 
method adopted by the Commission was an alternative to 
another method prescribed by the law, namely publication 
of all final actions, which were not secret or confidential, in 
accordance with the terms of the law. 

The order of January 22, 1948, awarding the vessels in 
question to appellant, was required either to be published 
or to be made available to public inspection by the follow¬ 
ing provision of the Administrative Procedure Act: 

“ Every agency shall publish or, in accordance with 
published rule, make available to public inspection all 
final opinions or orders in the adjudication of cases 
(except those required for good cause to be held confi¬ 
dential and not cited as precedents) and all rules.” 
(Administrative Procedure Act, 60 Stat. 283; Title 5 
U. S. C., Section 1002 (b); Statutes and Regulations 
Involved, Infra 15). 

Specifically referring to the above law, the Maritime 
Commission adopted the second of the two alternatives re¬ 
quired and published its announcement of the availability 
of records for public inspection in the Federal Register of 
September 11,1946. (11F. R. 177A-598) 
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Naturally the definitions set forth in the Administrative 
Procedure Act followed into the rule promulgated by the 
Commission pursuant to that act, in view of the fact that 
the exact verbiage of the act was repeated in the rule. Ac¬ 
cordingly, the following definitions appearing in the law 
are highly pertinent: 

“ Order and Adjudication.—‘Order’ means the whole 
or any part of the final disposition (whether affirma¬ 
tive, negative, injunctive or declaratory in form) of 
any agency in any matter other than rule making but 
including licensing. ‘Adjudication’ means agency proc- 
cess for the formulation of an order.” (60 Stat 237; 
Title 5 U. S. C., Sec. 1001 (d); Statutes and Regula¬ 
tions Involved, Infra 14) 

The rule of the Maritime Commission provided that: 

“there shall be available (1) for public inspection all 
final opinions or orders in the adjudication of cases. 
...” (11 F R 177A-598; Statutes and Regulations 
Involved, Infra 16) 

Appellant contends that this was a public declaration by 
the Maritime Commission that its decisions in cases such 
as the one before the court were available not only to inter¬ 
ested persons but also to the general public. By reference 
to the definitions in the act, there seems to be no room for 
doubt that what the Maritime Commission terms “final or¬ 
ders in the adjudication of cases” manifestly comprises 
the “final disposition” in the matter here involved, accom¬ 
plished by the “agency process for the formulation of an 
order.” 

In this manner, appellant urges, the Commission estab¬ 
lished a means for its manifestation of assent, for its com¬ 
munication of acceptance, which was independent and unre¬ 
lated to any special communication made by an officer or 
agent directly and knowingly to a party in interest. Had 
the Commission adopted the other alternative and pub¬ 
lished all its final orders, there certainly could have been no 
question raised as to manifestation of assent contained 
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therein. Since the Commission, presumably for its own 
convenience, adopted the method of making its determina¬ 
tions available for public inspection, the same purpose and 
result sought by the law was served. 

Wherefore appellant says it was entitled to rely upon 
the implied notice resulting from such circumstances as a 
means of manifestation of assent and as an implied com¬ 
munication of acceptance. 


B. Actual notice and knowledge of acceptance of its 
offer was obtained by appellant in a legal and proper 
manner. 


Your appellant is not restricted, however, to Teliance only 
on implied notice, ample and sufficient in law though it 
may be. 

Appellant took positive steps to protect its rights in the 
transaction. It hired an agent to keep it advised of the 
status of its bids and awards. (Findings of Fact, Par. 3; 
R 123, Joint App 15A) This agent, Nathan Siegel, went to 
the places in the Commission where he believed he could 
obtain official confirmation and verification of the Commis¬ 
sion action awarding the vessels to appellant. First he 
went to the Commission’s Large Vessels Sales Division. 
(R. 58; Joint App 26A) Findings of Fact, Par. 7, R 123, 
Joint App 16A). To this division inquiries as to awards 
of LST vessels are directed and on the recommendation of 
this division “sales” of such vessels “are made pursuant to 
action of the Commission itself.” (Statutes and Regula¬ 
tions Involved, “Large Vessels Sales Division”, Infra 
16) Here the agent learned a telegram was being pre¬ 
pared notifying the appellant of the award of certain ships 
by the Commission. (Findings of Fact, Par. 7, R124, 

Joint App 16A) 
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The agent then went to the office of the Secretary of the 
Commission, and having informed him of what he had 
learned, inquired of him whether or nor it was true that 
the Commission had finally made the awards which had 
been held up so long. The Secretary of the Commission 
did not deny that the Commission had taken such action. 
(See Findings of Fact Par. 9; R 124 Joint App. 16A) 

Appellant thus availed itself of a means of obtaining a 
communication of acceptance pursuant to law and the Com¬ 
mission procedure, completely independent of any pro¬ 
cedure involving the dispatch of a telegram or other com¬ 
munication by the Secretary of the Commission. It may 
be pertinent here to note that the record on the whole con¬ 
tains no hint of denial and ample evidence of verification 
that appellant, through its agent, did obtain in this manner 
actual knowledge of the true official action taken by the 
Commission. 

Wherefore appellant contends that, in addition to such 
notice as would be implied as set forth earlier herein, actual 
notice of the Commission action came to it through the use 
of means publicly set up by the Commission. 


C. The Commission’s direction to its staff to carry out 
the action it had taken on January 22, 1948, was an at¬ 
tempted communication of acceptance of the plaintiff’s 
offer and an overt manifestation of assent thereto. 


By its own affirmative and definite action on January 22, 
the Maritime Commission attempted to co mmuni cate to ap¬ 
pellant its acceptance of the offer made and this attempt 
was crystallized and recorded in its official direction to its 
proper officers to carry its action fully into effect. (Plain¬ 
tiff’s Exhibit 4; Joint App. 75A Findings of Fact, Par. 4; 
R123, Joint App ISA) 
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Admitting that the objective of the attempt was not 
achieved as intended by the Commission and that the at¬ 
tempt was frustrated by a Commission officer who substi¬ 
tuted his judgment and decision for the Commission de¬ 
termination to the contrary, appellant nevertheless con¬ 
tends that as soon as the attempt was actually and overtly 
made by the Commission, the contract became complete and 
binding. 

Perhaps the most common illustration of attempted com¬ 
munication of acceptance which does not achieve the ob¬ 
jective intended is that of mailing a letter which is not de¬ 
livered. It is settled law that whether such attempt is or 
is not successful in bringing the notice home to the offerer 
is of no moment and quite immaterial. ( Dunlop v. Higgins, 
1 H L Cas 381; Household Fire and Carriage Ins Co Ltd v 
Grant, Court of Appeal 1879, 4 Exch Div 216; Tcuyloe v 
Merchants Fire Ins Co 9 How 390; Patrick v Bownum 149 
U. S. 411). 

The direction by the Commission to its staff to communi¬ 
cate its acceptance of appellant’s offer was the attempted 
communication which appellant contends satisfies the re¬ 
quirement of some overt act manifesting assent, regardless 
of success or failure of the attempt. 

It seems that the settled theory of law in the cases cited 
immediately above, based upon the premise that an offerer 
could not be held responsible for a casualty occurring after 
the overt and manifest attempt at communication had been 
made, is applicable in all respects to the instant case. If a 
failure of delivery of an acceptance does not act to release 
the acceptor once a letter has been posted and the attempt 
to communicate has thus been made, how, asks appellant, 
can a failure of a government officer to do his duty and 
transmit a routine notice of acceptance affect the rights of 
appellant after his offer has been accepted and publicly 
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recorded and the accepting party has attempted, in a rou¬ 
tine way, to notify appellant? 

In the instant case, of course, appellant did not sit idly 
by while the failure of the process of communicating ac¬ 
ceptance was occurring. Vigilant, the appellant definitely, 
sought to facilitate the process. At the very time when the 
Secretary of the Commission was under official orders to 
communicate the action of the Commission to the appellant, 
the appellant’s agent presented himself in person to the 
Secretary and asked for a verbal communication of the' 
award. He received no denial, the court below found. 

This finding of a failure to deny was in the face of posi¬ 
tive testimony by the appellant’s agent that the Secretary’s 
reply to his question was definitely in the affirmative. In 
fact, Mr. Siegel quoted the Secretary as answering: “Yes, 
they have been made and I am glad the matter has been fi¬ 
nally disposed of.” (R. 58, 59; Joint App. 26A). This 
testimony was already in the record when the Secretary 
was on the witness stand and the closest he came to denying 
it or disputing it was to declare he had no particular recol¬ 
lection of any particular matter respecting it. (R 97; Joint 
App. 38 A) 

Much was made of the fact that the Secretary did not 
know he was talking to an agent of the appellant when he 
failed to deny the awards were made. In view of the fact 
that he is the keeper of the minutes of the Commission and 
is required by law and Commission rule to make available 
to the public final orders of the Commission, appellant’s 
contention is that it made no difference to whom the Secre¬ 
tary thought he was talking so long as he was speaking and 
acting as an official of the Commission with respect to an 
inquiry from a part of the public. 


The theory of the lower court that the Secretary of the 
Commission must have known he was talking to a repre- 
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sentative of the appellant before any communication of ac¬ 
ceptance of the appellant’s offer could be held to exist, ap¬ 
pellant contends, precluded consideration of ;the three 
methods whereby such communication of acceptance could 
and it is contended was given effectively. The twelfth 
finding of fact (R 124; Joint App 16A) stopped short any 
consideration of such means as: 

(1) implied notice under the Administrative Proced¬ 
ure Act, (60 Stat 238; Title 5 U. S. C. Sec. 1002 
(b) 

(2) actual notice obtained at designated Commis¬ 
sion offices other than the Secretary’s. 

(3) actual notice “unknowingly” given to appellant 
or its agent by the Secretary. 

Furthermore, the restriction in that theory to a commu¬ 
nication “knowingly” made by the Secretary as the only 
manner in which appellant could be notified also barred 
consideration of any “attempt” to notify appellant made 
in the normal couTse of its business by the Commission 
itself. 

Appellant contends it was entitled to fair consideration 
of the evidence and judicial notice bearing on whether the 
Commission manifested its assent by any of the methods 
above set forth, under any one of which appellant feels it 
should have prevailed below. 


The Law Applicable to Above. 

The order of the Commission to its proper officers to 
carry its award fully into effect, given when the Commis¬ 
sion well knew its act became a public record available for 
inspection by the public, was as definite and clear an overt 
act as the mailing of a letter. 
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It has been made clear in all leading decisions affecting 
communication of acceptance that the mailing of a letter 
did not exert such a strong influence on the Courts of Eng¬ 
land and of the United States intrinsically because of the 
use of the mail, but because “at the time of mailing there 
was an overt manifestation of assent to the proposal.” 
(Williston on Contracts, Rev. Ed. 1936, Vol. 1, Sec. 81). 

At the heart of the matter is the act evidencing that the 
minds have met. This is forcibly demonstrated by the quo¬ 
tation from the decision of Lord Blackburn as set forth with 
approval by the Court of Appeal of England in Household 
Fire and Carriage Ins Co v Grant (4 Exch Div 216) as fol¬ 
lows : 

“The acceptor in posting the letter, has, to use the* 
language of Lord Blackburn in Brogden v. Directors of 
Metropolitan Railway Co. (2 App Cas 666, 691) * put it 
out of his control and done an extraneous act which 
1 clenches the matter, and shews beyond all doubt that 
each side is bound. 7 How then can a casualty in the 
post, whether resulting in delay, which in commercial 
transactions is often as bad as no delivery, or in non¬ 
delivery, unbind the parties or unmake the contract? 77 

Applying the same reasoning here, appellant urges that 
the Maritime Commission by formal oTder of acceptance, 
which became public notice in accordance with its rules, 
did an extraneous act open for view of the world as a mat¬ 
ter of legal requirement and put it out of its control to deny 
that at its formal meeting on January 22,1948 it had actu¬ 
ally and definitely accepted the offer of the appellant. 

The effect of a formal order of acceptance of a bid and 
its entry into official records has been stated in no uncertain 
terms by the Supreme Court of the United States in both 
the Garfielde and Purcelle Envelope Co. cases. Since the 
latter case supplies sufficient reference to the former, and 
since the questions of acceptance and manifestation of as- 
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sent are prime points of consideration, appellant will qnote 
somewhat in detail only from the latter case. 

In United, States v PurceUe Envelope Co. (249 U. S. 313), 
the Envelope Company had sued the government for breach 
of contract by the Postmaster General and obtained judg¬ 
ment in the Court of Claims for $185,331.76. 

The facts were summarized substantially as follows: 

The Postoffice Department had invited by advertisement 
bids for furnishing stamped envelopes and newspaper 
wrappers. Pursuant to the invitation, the envelope com¬ 
pany submitted a bid as required and specified by the ad¬ 
vertisement. The bid was accepted and the following order 
entered in the records of the department: 

“. . . 2nd. That the contract for furnishing the en¬ 
velopes called for by the advertisement and specifica¬ 
tions referred to be awarded to the Purcelle Envelope 
Co., of Holyoke, Mass., as the lowest bidder for govern¬ 
ment standard of paper and the following prices per 
thousand,namely. . . .” (P.315) 

The Department sent the envelope company a contract in 
quadruplicate to be executed and returned. This was done, 
accompanied by a performance bond. The Department, 
however, never executed the contract forms nor did it ap¬ 
prove the bond. A new Postmaster succeeded in office, and, 
upon review, the contract was purportedly revoked and 
declared null and void. 

The Supreme Court, through Mr. Justice McKenna, (P 
317) stated: 

“It will be observed from the recitation of the above 
facts that the case presents the propositions: First, was 
there a completed contract between the Envelope Company 
and the United States through the Postmaster General, and 
Second, if there was such a contract, what is the measure 
of damages. . . . 


38 


“For the affirmative answer to the first proposition the 
Envelope Company relies on Garfielde v XJ. S., (93 U. S. 
242) and on that case the Court of Claims rested its deci¬ 
sion. . . . The case may be considered in anticipation of 
this—its prototype. It passed on a transaction of the Post- 
office Department and decided that a proposal in accord¬ 
ance with an advertisement by that Department and the 
acceptance by it of the proposal ‘ created a contract of the 
same force and effect as if a formal contract had been writ¬ 
ten out and signed by the parties. ’ ”. . . (P 317) 

“In the present case it is insisted . . . that he (the Post¬ 
master General) has discretion, and when exercised it is 
paramount, his action being ‘quasi-judicial’ and that there¬ 
fore it was within his power to review and set aside the 
decision of his predecessor. We are unable to concede 
either the fact or the power asserted to be dependent upon 
it. There must be a point at which discretion is exhausted. 
The procedure for advertising for bids for supplies or 
services to the government would else be a mockery. . . . 
By it the government is given the benefit of competition in 
the market and each bidder is given a chance for a bargain. 
It is a provision, therefore, in the interest of both govern¬ 
ment and bidder, necessarily giving rights to both and 
placing obligation on both. And it is not out of place to 
say that the government should be animated by a justice as 
anxious to consider the rights of the bidder as to insist 
upon its own. (P 318) 

“And we repeat there must be some point at which dis¬ 
cretion ceases and obligation takes place. That point is 
defined in the Garfielde case and that the definition is ap¬ 
plicable to the case at bar is illustrated by the findings of 
the Court of Claims. (P. 319) 

“Upon the invitation, in accordance with law . . . the 
Envelope Company and 11 others submitted bids. The En¬ 
velope Company was the lowest bidder, and after the com- 
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pany had been found upon investigation to be financially 
responsible its bid was accepted by entry of a formal order. 
. . . Postmaster General Gary went out of office and his 
successor either by inducement or upon his own resolution 
entered into a contract with other companies. 

“The record furnishes no justification for such action. 
. . . A great deal is made’* (of the fact that subsequent in¬ 
vestigation produced a report unfavorable to the financial 
standing of the company) “and of the fact that the contract 
was not signed nor the bond of the Envelope Company ap¬ 
proved. 

“It makes no difference that the contract was not for¬ 
mally signed or the bond formally approved. . . . Their 
formal execution, as we have seen, was not essential to the 
consummation of the contract. That was accomplished, as 
decided in the Garfielde case, by the acceptance of the bid 
of the Envelope Company and the entry of the order 
awarding the contract to it.” (P 320; stresses and paren¬ 
thetical matter supplied) 

The basic question in the Purcelle Envelope Company 
case and the one here under consideration is the same: this 
is evidenced from the question Tecited by the Court in the 
former and by three justices at different times in the in¬ 
stant case. 

The issue put by the Supreme Court was: 

“Was there a completed contract between the Envelope 
Company and the United States?” 

Mr. Justice Holtzoff (R. 22, Joint App. 9A) phrased the 
issue here as follows: 

“The question involved in this case is whether a 
contract between plaintiff and the Maritime Commis¬ 
sion has been entered into.’’ 

Mr. Justice Schweinhaut (R. 29; Joint App. 13A) de¬ 
scribed the issue as: 
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“One of simple contract law, namely whether or not 
the offer had been accepted by the Maritime Co mmi ssion.” 

Mr. Justice Bailey (R. 121, Joint App. 13A, 14A) in his 
opinion after the trial said: 

“The only issue to be decided is whether or not the 
Maritime Commission accepted the offer of the plain¬ 
tiff before reconsidering and vacating its action. ...” 

The sole question therefore may be put: “Was there a 
completed contract between the Commission and appel¬ 
lant?” 

For the answeT to this question, appellant believes that 
the law of the Purcelle Envelope Co. case is controlling. It 
makes no difference that Mr. Williams, Secretary of the 
Commission, did not know he was communicating the fact 
of award to a representative of appellant; it makes no dif¬ 
ference, in fact, if no formal communication whatever was 
put on the wire or into the mail; the consummation of the 
contract was accomplished by the acceptance of the bid and 
the entry of the order awarding the contract in the minutes^ 
of the Maritime Commission. The entry of the order in the 
minutes was a manifestation of assent as open and overt as 
could be possibly made since the minutes were public docu¬ 
ments. The order directing the Commission staff to carry 
out the terms of the action was, in and of itself, an at¬ 
tempted communication of acceptance of appellant’s bid, 
and it makes no difference that the Commission staff failed 
to carry out the Commission’s directions. The objective of 
the Commission, as expressed in its minutes, was achieved 
through proper and diligent inquiry on the part of the ap¬ 
pellant. The Commission as demonstrated by its records 
attempted to communicate its acceptance. The attempt sat¬ 
isfied the requirement of an overt manifestation of assent 
under the circumstances. 

Wherefore appellant argues that the manifestation of 
assent required to make the contract here involved com- 
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plete and binding was definitely present, and the contract 
became an obligation binding upon the Maritime Commis¬ 
sion before the action purporting to rescind it took place. 


n 

Under Basic Principles of Equity, the Failure of the Sec¬ 
retary of the Maritime Commission to Communicate 
to Appellant the Acceptance of Its Bid by the Com¬ 
mission Will Not Defeat Appellant’s Property Rights 
Nor Result in Voiding the Contract Here Involved. 


(1) Equity regards that as done which ought to have 
been done. 


Although the facts supporting the equities of the case 
have heretofore been set forth in detail, they are again sum¬ 
marized here for convenience in the consideration of the 
above maxim. 

1. By invitations to bid, published with a covering let¬ 
ter addressed to “Prospective Purchasers” and with the 
form of bid required attached to the invitation, the Mari¬ 
time Commission offered to sell certain surplus LST ves¬ 
sels, under its own terms and conditions which expressly 
prescribed all parts of the contract except only the price, 
setting forth the requirements bidders must meet in seven 
single-spaced legal-size pages. (Plaintiff’s Exhibit 1, Joint 
App. 52A to 64A) 

2. The terms and conditions prescribed by the Commis¬ 
sion precluded any rescission or cancellation by the bidders 
after the bids were opened, protected the Commission by 
requiring a substantial deposit or a bond to assure per¬ 
formance by the bidder with the terms of his bid and re- 
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served to the Commission the right to accept or reject all 
bids. 

3. Appellant, meeting all terms and requirements laid 
down by the Commission duly submitted bids and bonds in 
an amount exceeding $1,000,000.00. 

4. After considerable study, the Commission at a formal 
meeting on January 22, 1948, exercised its discretion with 
respect to its reserved rights and rejected some of appel¬ 
lant’s bids. It accepted other bids of appellant. There¬ 
upon it ordered its proper officers to do everything neces¬ 
sary and proper to carry its action fully into effect. 

5. While under such orders, one of the Commission’s 
proper officers, the Secretary, decided not to carry out the 
direction of the Commission and did not notify appellant 
of the action taken by the Commission in the normal man¬ 
ner by sending a telegram to that effect to appellant. 

6. This action, or rather non-action, of the Secretary is 
urged as the reason why the Commission might properly 
and legally rescind and cancel its award and agreement 
upon reconsideration at a subsequent meeting on the day 
following the original action. 


Interpreting the maxim here cited, Story’s Equity Juris¬ 
prudence, (14th Ed. 1918, Sec. 81) says: 

“The true meaning of this maxim is, that equity 
will treat the subject matter as to collateral conse¬ 
quences and incidents in the same manner as if the 
final acts contemplated by the parties had been exe¬ 
cuted exactly as they ought to have been done, not as 
the parties might have executed them.” 

All acts by the parties here involved for a binding con¬ 
tract had been performed at the meeting of the Maritime 
Commission on January 22, 1948. Nothing was left for the 
parties themselves to do. Appellant had made its bid and 
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supplied its bond. The Commission had accepted the bid 
by a formal action, entered the same in its official minutes, 
and instructed its staff to carry its action fully into effect. 
Neither of the parties themselves had any further action to 
take. The employees of the Commission had one simple 
thing left to do—notify the appellant of the action taken 
by the Commission. So it is apparent that adjective or 
procedural or formal details were all that remained. As a 
matter of fact, the form of bid submitted was readily con¬ 
vertible into a formal contract by signature of the Secre¬ 
tary, on the authority then vested in him, at the appropri¬ 
ate place. 

The duty of the Secretary involved the use of no discre¬ 
tion on his part—his signature to the telegram or to the 
bid at the proper place was all he needed to do under his 
orders. Yet, he deliberated and decided to substitute his 
own judgment and discretion for his instructions from the 
Commission to the contrary—he decided not to carry the 
action of the Commission fully into effect; he decided not 
to dispatch the telegram of acceptance. 

And now, when appellant asks that the contract com¬ 
prised of its bid and the formal acceptance of that bid by 
the Maritime Commission be recognized as an obligation 
of the Commission, the appellees take the position that the 
Commission was never bound because its agent and ser¬ 
vant failed to do his ministerial duty and neglected to carry 
out his express orders. So tenuous was even this avoidance, 
however, that appellees wee forced to assume the highly 
technical position that, even though appellant obtained 
knowledge of the action of the Commission, such knowledge 
was not obtained by a communication “knowingly” made 
by the Secretary of the Commission to the appellant. Thus, 
and only thus, do appellees seek to justify the legality of 
the rescission voted by the Commission on January 23,1948. 
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Appellant argues that even though it had not received 
notification otherwise than by a knowing act of the Secre¬ 
tary, the fact that the Secretary of the Commission failed 
in the performance of a ministerial act does not relieve the 
Commission from the binding force of its action of January 
22. The Secretary of the Commission surely ought to have 
done his duty and performed his ministerial act pursuant to 
his instructions. The Commission intended that this be 
done. It officially recorded that intention in its minutes. 
The act of notifying appellant was a routine matter, mani¬ 
festly ministerial. It should be regarded as having been 
done because it ought to have been done. 


(2) Equity looks to the substance rather than the form. 


Appellant recognizes that this maxim finds most fre¬ 
quent application to matters in which one party holds a 
position substantially superior to the other and is invoked 
most often when oppression, fraud and duress is involved. 

The application of this maxim is felt by appellant to be 
most appropriate here because all the terms and conditions 
in the agreement except price alone were the terms of one 
party, the Maritime Commission; because the appellant, 
under bond, was permitted no escape from his offer once 
bids were opened while the Maritime Commission assumed 
no obligation until it accepted a bid; because the accept¬ 
ance of the bid on January 22,1948 produced the first obli¬ 
gation on the part of the Maritime Commission and be¬ 
cause this formal acceptance and its entry into its official 
minutes left nothing more of a substantive nature for the 
Maritime Commission to do to complete the contract. 

In Section 88, Story’s Equity Jurisprudence (14th Ed. 
1918), the comment on this maxim is: 
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“The law looks to the agreement of the parties as it 
appears on the face of the paper itself and the action 
will stand or fall npon the strength or weakness of the 
written instmment. ,, 

Appellant accepts the opportunity to stand on the re¬ 
corded minutes of the Maritime Commission of January 
22, 1948. They manifest the intent of the Commission to 
accept the bid of appellant and to have everything of a pro 
forma nature done to complete the contract. 

They evidence the meeting of the minds. They are the 
substance and the gravamen of the matter. A deficiency 
in form, or a failure to give a particular type of formal 
notification, certainly should not nullify the substance of 
those minutes to defeat a property right of appellant which 
vested at the time the action was taken and recorded. 


in 

The Reason for the Purported Rescission Was Not Con¬ 
sonant With Piinicples of Equitable Conduct and Fair 
Dealing. 


The sole reason cited by the Maritime Commission for 
its disavowment of the award was that on January 23, 
1948, the Commission felt that a greater gain might accrue 
from rescission of its action than from living up to its obli¬ 
gation of January 22, 1948. (Plaintiff’s Exhibit 5, Joint 
App 77 A, 78A) 

The record reveals that this action was not a hasty one 
on January 22, 1948. Months during which a study of the 
best interests of the government were made by the Com¬ 
mission’s experts (See attachments A and B to Plaintiff’s 
Exhibit 4, (In record in form of original exhibits)) elapsed 
before the Commission acted. 



And when the Commission acted, it did not accept all of 
its experts’ recommendations blindly. It rejected some; 
accepted others. The minutes of the meeting of January 
22, 1948 forcibly demonstrate that the Commission was 
utilizing to the full its functions of discretion for the pro¬ 
tection of the government’s interests. 

When the meeting of January 22 opened, the only party 
bound to perform according to his commitment was the 
appellant and the Commission had full range of discre¬ 
tion to accept or reject any bid, thus assuming or avoid¬ 
ing any obligation. If the appellant was ever to get any 
rights under the process of competitive bidding, then and 
there was the only time and place when such rights would 
accrue. 

Appellant contends it did secure such rights when the 
Commission made its award on that day. But these rights 
would be meaningless and vapid if they could be arbitrarily 
tossed into the discard. The whole process of competitive 
bidding would be a “mockery”, if under these circum¬ 
stances a successful bidder, for purposes of greater gain, 
can be brushed off through a subsequent rescission of the 
action awarding a contract, because it is determined be¬ 
tween the time of making an award and pro forma notifica¬ 
tion more profit may result. 

The Supreme Court of the United States went to great 
length to protect the integrity of competitive bidding from 
arbitrary action that would impair its efficacy. The opinion 
in the Purcelle Envelope Co. case above set forth goes to 
the root of the matter—the period during which discretion 
of a government agency has full sway and the point at 
which discretion ends and obligation begins. 

Under such authority it seems to appellant that the Com¬ 
mission’s period of discretion certainly came to an end at 
its meeting of January 22, 1948. When it decided to ac¬ 
cept appellant’s bids for certain vessels, recorded its de- 
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cision in public documents, and probated its intention to 
carry out the agreement thus manifested by instructing its 
staff to do the needful formal things, the Commission 
thereafter ceased to have any discretion in this matter. 

Now, had a great national catastrophe intervened after 
the meeting of the Commission on January 22 and the pub¬ 
lic interest demanded the rescission of its obligation, at 
least a plain and palatable ground for cancellation of its 
award would have been apparent. Or if it were discovered 
that the appellant were a trickster, submitting worthless 
bonds and bids with fraudulent intent, there would have 
been a cogent and indisputable ground for rescission. But 
when the sole reason for disavowal is the lure of a greater 
bargain on the horizon, a rescission on such a ground 
strikes at the root of fair and honest dealing in bargaining 
and sales. After that terrible Black Friday at the end of 
the stock market boom two decades ago, how many were 
there who would have welcomed a theory of law that on the 
day succeeding the one on which the market broke, pre¬ 
viously-made commitments could be disregarded on the 
ground that the profit of one party might be affected if 
obligations were maintained? 

Frankly, appellant feels it did not get a square deal 
from a government agency which should have been ani¬ 
mated by “a justice as anxious to to consider the rights of 
the bidder as to insist on its own” when a desire for greater 
profit became the reason for rescission of the award. In 
invoking the philosophy of fair dealing expounded by the 
Supreme Court in the Purcelle Envelope Co. case, above re¬ 
ferred to, appellant points out that that case, like this, in¬ 
volved competetive bidding, the chance for a bargain by 
appellant and the benefit of competition in the market by 
the Commission and a process intended to give rights to 
both bidder and government and placing obligation on both. 
Under such a process, if the action of January 22, 1948, 
gave no rights to appellant and imposed no obligation on 
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the Commission, then the whole panorama of this transac¬ 
tion becomes one wherein all rights have accraed to one 
party—the Commission—while all obligations have been 
assumed by the other—the appellant. 

The record here will reveal no justification for the rescis¬ 
sion purported to have been made on January 23, 1948 by 
the Maritime Commission. It reveals every justification, 
including the very reason for rescission recorded in the 
Commission minutes, for holding the purported rescission 
of no avail. 

Wherefore, appellant urges, in addition to all other mat¬ 
ters previously argued, the period of the Commission’s 
discretion ended on January 22, 1948 and, after the record 
was made of the formal decision of the Commission award¬ 
ing the sale of vessels to appellant, the time of obligation 
for the Commission at last had arrived and the period dur¬ 
ing which it could decide to await future events for a bet¬ 
ter bargain ended for the Commission, precluding there¬ 
after any oblique escape from the obligation thus under¬ 
taken and any rescission except upon legally recognized 
grounds involving fraud, misrepresentation, mistake or 
similar matters. 


Appellant therefore respectfully requests that the de¬ 
cision below be reversed and the cause remanded for such 
procedure and action as will enforce and protect appel¬ 
lant’s rights under the contract. 


Respectfully submitted 

Daniel S. Ring 
1737 H Street, N. W. 
Washington, D. C. 

Ralph 0. Clabe 
122 S. Michigan Avenue 
Chicago, HI. 

Attorneys for Appellant 
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1 Filed Jan 30 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 

NEW ORLEANS SHIPWRECKING 
CORPORATION 
New Orleans, Louisiana 

Plaintiff 
vs. 

(1) WILLIAM W. SMITH 

(2) GUNVILLE MELLEN 

(3) RICHARD PARKHURST 

(4) RAYMOND McKEOUGH and 

(5) JOSEPH K. CARSON, JR., 

All as members of the United States 
Maritime Commission, 

U. S. Commerce Building 
16th Street and Constitution Avenue 
Washington, D. C. 

Defendants 

Complaint for an Injunction 

The plaintiff for his complaint herein states to the Court 
as follows: 

1. The plaintiff is a corporation organized and existing 
under the laws of the State of Louisiana, with its prin¬ 
cipal office at 122 South Michigan Avenue, Chicago 3, Illi¬ 
nois, and is engaged in shipwrecking and sale of scrap 
materials. 

2. The defendants are duly qualified members of the 
United States Maritime Commission, the defendant Wil¬ 
liam W. Smith being Chairman of said Commission, and 
are sued in their individual capacities. 

3. That this Court has jurisdiction of the subject matter 
of this cause under Statutes of the United States, the 
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Uniform Sales Act, and the amount in controversy exceeds 
$3,000.00, exclusive of interest and costs. 

4. That the United States Maritime Commission is an 
agency created by Act of Congress of June 29,1936, c. 858, 
Title II, Sec. 201, 49 Stat. 1985. 

5. That under date of September 17, 1947, the United 
States Maritime Commission published invitations 

2 for bids No. PD-X-397 and offering numerous ves¬ 
sels for sale. The New Orleans Shipwrecking Cor¬ 
poration, on October 22, 1947, submitted its bid on certain 
vessels together with an appropriate bid bond, as required 
by the said United States Maritime Commission. 

6. That on October 29, 1947, the bids were opened by 
the United States Maritime Commission and the plaintiff 
was found to have been the highest bidder on LST ships 
Nos. 119, 571, 740, 221, 464, and 739. 

7. That under date of October 14, 1947, the United 
States Maritime Commission issued invitations for bids No. 
PD-X-404 and offering numerous vessels for sale. The 
New Orleans Shipwrecking Corporation submitted its bid 
on certain vessels together with an appropriate bid bond, 
as required by the said United States Maritime Commis¬ 
sion. 

8. That on November 14, 1947, the bids were opened 
by the United States Maritime Commission and the plain¬ 
tiff was found to have been the highest bidder on LST 
ships Nos. 1024, 874, 915, 930, 942, 949, 968, 984, 989, 1019, 
1023, 1053, 1139. 

9. That from October 29, 1947 to January 22, 1948, the * 
plaintiff made numerous inquiries to the United States 
Maritime Commission requesting action by that Commis¬ 
sion in either accepting or rejecting the plaintiff’s tendered 
bids. The plaintiff was informed that the Commission 
from time to time had considered the matter but had taken 
no definite action. 

10. That on January 22, 1948, the United States Mari¬ 
time Commission met, voted and decided that awards be 




4 A 


made to the New Orleans Shipwrecking Corporation (the 
plaintiff herein) under PD-X-397 on LST ships Nos. 119, 
571, 740, 221, 464, and 739, and under PD-X-404 on LST 
ships Nos. 1024, 874, 915, 930, 942, 949, 968, 984, 989, 1019, 
1023, 1053, and 1139. That on the same date (January 22, 
1948) instructions were issued to the Sales Depart- 
3 ment of the United States Maritime Commission to 
perform the administrative functions of notifying 
the plaintiff of its awards. That a telegram was drafted 
informing the plaintiff of its awards and notifying the 
plaintiff to comply with the terms of its accepted bids. 

11. That on January 22, 1948 (the same date as the 
awards to the plaintiff), a representative of the plaintiff 
was informed by an officer or employee of the said United 
States Maritime Commission that the plaintiff had been 
awarded its bids as aforesaid and that a telegram had been 
issued informing the plaintiff thereof. That said plaintiff’s 
representative immediately wired the plaintiff that it had 
been awarded its bids as aforesaid. 

12. That on Friday, January 23, 1948, the defendants 
met and attempted to reconsider the decision awarding 
the plaintiff the ships as aforesaid and also attempted to 
reverse the Commission’s action of January 22,1948, rela¬ 
tive to the sale of the aforesaid ships to the plaintiff. 

13. Plaintiff is advised and therefore alleges that it 
was bound by the action of the United States Maritime 
Commission on January 22, 1948. That it could not re¬ 
scind its bids on that date and that a binding contract had 
been made and that under the terms of the Uniform Sales 
Act legal title passed to the New Orleans Shipwrecking 
Corporation at the time the United States Maritime Com¬ 
mission accepted its offers and awarded the ships to the 
plaintiff. 

14. Plaintiff is informed that the officers of the United 
States Maritime Commission have announced their inten¬ 
tion to advertise or readvertise for sale the ships pre¬ 
viously sold to the plaintiff. Plaintiff accordingly is ad- 
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vised and alleges that the (officers of '(the ^United States 
Maritime Commission are acting illegally in attempting to 
advertise or readvertise said ships and in purporting to 
sell the ships to a third party, said ships being the prop¬ 
erty of the plaintiff, 

15. Plaintiff, being advised that it had obtained 
4 title to the ships, immediately entered into negotia¬ 
tions for the sale of said ships as scrap at a sub¬ 
stantial profit. Plaintiff alleges that title to the ships has 
passed to it and that the United States Maritime Commis¬ 
sion, through its agents, purports to advertise or readver¬ 
tise and enter into a new contract for the sale of these 
ships owned by the plaintiff to another party. Plaintiff 
further alleges that if the United States Maritime Com¬ 
mission, the defendants, their agents, officers and employ¬ 
ees are permitted to advertise and sell the said ships to 
any other party, the plaintiff will be irreparably damaged. 
That the plaintiff has no adequate or complete remedy at 
law. 

WHEREFORE, plaintiff prays: 

1. That this Court issue its temporary restraining order 

against the defendants, their agents, assistants, deputies 
and employees, and all persons acting or assuming to act 
under their direction, enjoining and restraining them 
from: •**•** ^ 

(a) Carrying into effect the purported illegal and un¬ 
authorized cancellation of the award and sale to the plain¬ 
tiff of these ships; 

(b) Advertising or readvertising these ships for sale, 
they being the property of the plaintiff; 

(c) Reselling or attempting to resell these ships to any 
persons whatsoever other than the plaintiff, the legal 
owner thereof; 

(d) Delivering any or all of these ships to any person 
other than the plaintiff. 

2. That upon hearing of motion for a preliminary in- 









6 A 


junction this Court continue the temporary restr a i nin g 
order as a preliminary injunction. 

3. That upon final hearing this Court make permanent 
the preliminary injunction. 

4. That upon hearing of this cause the Court decree: 

(a) That the awarding of these ships to the plaintiff 
5 by the United States Maritime Commission on Jan¬ 
uary 22, 1948, is still valid and in effect and consti¬ 
tutes a sale of same, and that title be vested in plaintiff; 

(b) That plaintiff may have such other, further and 
different relief as may to the Court seem proper and just 
in the premises. 

NEW ORLEANS SHEP- 
WRECKING CORPORATION 
By Ralph 0. Clare 

Cyril S. Lawrence 
Cyril S. Lawrence 
Attorney for Plaintiff 
729 15th Street, N. W. 

Washington, D. C. 

DISTRICT OF COLUMBIA, SS.; 

I, RALPH 0. CLARE, do hereby certify that I am the 
agent and general counsel for New Orleans Shipwreck¬ 
ing Corporation, the plaintiff in the above entitled cause; 
that I have read the foregoing complaint by me subscribed 
and know the contents thereof; and that the matters therein 
set forth I verily believe to be true. 

Ralph 0. Clare 

Subscribed and sworn to 
before me this 30th day 
January, 1948. 

Elizabeth H. Kriles 
Notary Public 
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Filed Feb 7 1948 Harry M. Hull, Clerk 

Motion to Dismiss or in the Alternative 
for Summary Judgment 

Come now the defendants by George Morris Fay, United 
States Attorney and move the court to dismiss the case on 
the following grounds: 

1. That the complaint shows on its face no contract was 
consummated for the sale of the vessels in question. 

2. That a complete and adequate remedy may be had at 
law. 

3. That the United States is an indispensable party to 
this suit which has not been joined. 

Or in the alternative, should the court not dismiss the com¬ 
plaint, the defendants move that the court enter a sum¬ 
mary judgment in favor of the defendants and against the 
plaintiff on the grounds that upon consideration of the 
complaint, the affidavit of Ralph 0. Clare, attached thereto, 
and the affidavit of Raymond S. McKeough with exhibits 
A and B attached, submitted in connection with this mo¬ 
tion of the defendants, there is no genuine issue as to any 
material fact, and the defendants are entitled to judgment 
as a matter of law. 

GEORGE MORRIS FAY, 

United States Attorney. 

John P. Burke 

JOHN P. BURKE, 

Assistant United States Attorney. 
• • • • 

21-A Answer to Complaint for an Injunction 

The defendants, by their attorney, George Morris 
Fay, United States Attorney, make the following answer 
to the complaint herein: 

1. Defendants are without knowledge or information 
sufficient to form a belief as to the allegations of para- 
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graph 1 of the complaint. 

2. The defendants admit that they are duly qualified 
members of the United States Maritime Commission, and 
that William W. Smith is chairman thereof and defendants 
are not required to answer the remaining allegations of 
said paragraph. The defendants say that in so far as they 
are sued in their individual capacity, they have no power 
to act in the premises. 

3. The defendants are not required to answer the alle¬ 
gations of paragraph 3 of the complaint. 

4. Admitted. 

5. Admitted. 

6. Admitted. 

7. Admitted. 

8. Admitted. 

9. Defendants have no knowledge sufficient to form a 
belief as to the allegations of paragraph 9 of the complaint. 

10. Admitted, except that defendants deny that LST 
ship Nos. 221, 464, 739 and 1024 were awarded to plaintiff. 
Defendants say that as to said four ships plaintiff’s bids 
were rejected. 

11. Defendants are without knowledge or information 
sufficient to form a belief as to the allegations of para¬ 
graph 11 of the complaint 

21-B 12. Admitted, and the defendants further say 

that they did rescind their action of January 22, 
1948, awarding the sale of such ships to plaintiff. 

13. Defendants say that the allegations of paragraph 
13 are legal conclusions which they are not required to 
answer. 

14. Defendants admit their intention to readvertise 
for sale the ships involved in this proceeding, and say that 
the remaining allegations of paragraph 14 of the complaint 
are conclusions of law which they are not required to 
answer. 

15. Defendants are without knowledge or information 




9 A 


sufficient to form a belief as to the allegations of paragraph 
15 of the complaint. 

| WHEREFORE, defendants pray that an injunction be 
denied, that the complaint be dismissed, with costs to the 
defendants, and for such other relief as may seem just 
and proper. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ John P. Burke 
John P. Burke 
Assistant United States 
Attorney 

Certificate of Service 

I certify that service of the foregoing answer was made 
upon the plaintiff by mailing a copy thereof to the plain¬ 
tiff’s attorney, Cyril S. Lawrence, Esquire, 729 - 15th 
Street, N. W., Washington, D. C., this 16 day of February, 
1948. 

/s/ John P. Burke 
John P. Burke 
Assistant United States 
Attorney 

Filed Mar 22 1948 Harry M. Hull, Clerk 

22 Proceedings 

(On motion before Holtzoff, J., Feb. 13,1948) 

(The Court, after hearing oral argument) 

The Court: This is an action to enjoin the members of 
the Maritime Commission from proceeding to sell certain 
ships. The basis of the action is a claim on the part of 
the plaintiff that the Maritime Commission had made a 
contract with the plaintiff to convey those ships to the 
plaintiff. The question involved in this case therefore is 
whether a contract between the plaintiff and the Com¬ 
mission has been entered into. The preliminary objection 
raised by the government is that this case is in effect an 
action against the United States, and that will be over- 
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ruled on the authority of the decision of the Court of 
Appeals in Domestic and Foreign Commerce Corporation 
against Littlejohn, decided December 8, 1947, and the 
Court will dispose of the matter on the merits. 

The facts appear to be that in response to an invitation 
for bids the plaintiff submitted to the Maritime Commis¬ 
sion bids for the purchase of certain vessels. In an execu¬ 
tive session held by the Maritime Commission an award 
was made awarding certain ships to the plaintiff on the 
basis of their bids. On the following day the Maritime 
Commission met again and rescinded the award and de¬ 
cided to readvertise the vessels for further bids. It is a 
fundamental principle of contract that in order to 
23 constitute a binding contract there must be first an 
offer, and second an acceptance of the offer, and 
the acceptance must be communicated to the offerer, or, in 
any event, the acceptance must be transmitted to the 
offerer, and unless there is a notice of acceptance, there 
is no contract. The plaintiff’s counsel concede that these 
are the general principles of law, but they contend that 
these principles are not applicable to contracts with gov¬ 
ernment agencies. The Court is not aware of any author¬ 
ity applying a different rule to government contracts than 
that which governs private contracts. Therefore in this 
case, as in all others, in order that a binding contract may 
have come into being it was necessary that a notice of 
acceptance, either oral or in writing, or telegraphic or 
telephonic should have been communicated, or should have 
been attempted to have been communicated to the plain¬ 
tiff, and this communication must have been sent by a 
person authorized to do so by the Commission. The facts 
before the Court indicate that while the plaintiff learned 
of the action of the Commission, it did not do so from a 
person authorized to communicate the action of the Com¬ 
mission to the plaintiff. Consequently, the first action of 
the Commission not having been communicated to the 
plaintiff, the Commission was still at liberty to rescind 
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its first action and to readvertise the vessels, because there 
was no binding contract. The Court therefore deems 

24 the case is not sufficiently meritorious to justify the 
issuance of a preliminary injunction and the motion 

for a preliminary injunction is denied. 

The defendants move for a summary judgment dismiss¬ 
ing the complaint. The Court deems that this motion is 
premature. A motion for summary judgment may be 
granted only if it appears that there is no material issue 
of fact to be tried. The complaint in paragraph 11 reads 
that “On January 22nd, 1948, a representative of the 
plaintiff was informed by an officer or employee of the 
Maritime Commission that the plaintiff had been awarded 
its bid aforesaid and that a telegram had been issued in¬ 
forming the plaintiff thereof.” Then too, the affidavit sub¬ 
mitted in support of the motion denies that an authorized 
person communicated this information to the plaintiff, 
and this creates an issue of fact as to whether any author¬ 
ized person did or did not communicate or attempt to 
communicate the acceptance. Therefore, it seems to me 
that this case should be tried on the merits, and in view 
of the public interest involved, the Court will be glad 
to advance this case for trial, but it will not grant a pre¬ 
liminary injunction. 

Mr. Lawrence: What will Your Honor do with the mo¬ 
tion to dismiss, as you know, they have a motion to dis¬ 
miss in there also. 

The Court: The motion to dismiss and the motion for 
summary judgment are the same thing. 

25 Mr. Lawrence: Yes. Will Your Honor set an 
early date for the advancement of the trial in 

this caset 

The Court: I will be glad to do so. What do you 
suggest? 

Mr. Lawrence: How about the government? 

Mr. Burke: I suggest two weeks, Your Honor. 
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The Court: Very well, it will be ordered set for trial 
two weeks hence. 

Mr. Lawrence: Your Honor, I think we would rather 
have three weeks, it is a little difficult for us to get to¬ 
gether. 

The Court: Is it agreeable to make it three weeks, Mr. 
Burke? 

Mr. Burke: Three weeks, yes. 

The Court: I think as to that, plaintiff’s counsel is 
entitled to consideration, because I have denied the pre¬ 
liminary injunction. I will set the case for three weeks 
from Monday. 

Mr. Lawrence: Three weeks from Monday. 

The Court: Is that satisfactory to all counsel? 

Mr. Burke: Satisfactory, Your Honor. 

The Court: Very well. 

Mr. Lawrence: I take an exception to Your Honor’s 
ruling denying the motion for preliminary injunction. 

• • • • 

* 

28 Filed Mar 15 1948 Harry M. Hull, Clerk 

Monday, March 15,1948. 

THE COURT: This is an action to enjoin the mem¬ 
bers of the Maritime Commission from proceeding to sell 
certain vessels. 

The plaintiff says that it accepted an invitation to bid 
and was in fact the highest bidder. It says that the Mari¬ 
time Commission voted to accept its bid, which action was 
communicated to the plaintiff verbally by the secretary 
of the Maritime Commission and other officers thereof, and 
the Trial Court is referred to an oral opinion of Mr. 
Justice Holtzoff on a motion to dismiss the complaint, and 
the plaintiff’s motion for a preliminary injunction, both 
having been denied. The oral opinion of Mr. Justice 
Holtzoff will state the case sufficiently for pretrial pur¬ 
poses. 
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The issue seems to narrow down to one of simple con¬ 
tract law, namely, whether or not the offer had been 
accepted by the Maritime Commission. The posi- 
29 tion, in a word, of the Commission is that while it 
did meet and vote to accept the offer, it rescinded 
that action by a second meeting of the Commission the 
next day, and the award was never in fact made, nor was 
an acceptance of it legally communicated to the plaintiff. 

The minutes of the meetings of the Maritime Commis¬ 
sion of January 22 and 23, 1948, are stipulated into 
evidence. 

A copy of the invitations to bid and the bids submitted 
by the plaintiff are stipulated into evidence. 

A telegram dated January 23, 1948, from Nathan Siegel 
to the New Orleans Shipwrecking Corporation may be 
offered without formal proof, but subject to any other 
appropriate objection. 

It is stipulated that the bids of the New Orleans Ship¬ 
wrecking Corporation on LST’s 221, 464, and 739 sub¬ 
mitted in Form PDX 397 and LST 1024 submitted in 
PDX 404 were rejected by the Commission in their meet¬ 
ing on January 22, 1948, at the time they awarded or 
approved the sale to the New Orleans Shipwrecking Cor¬ 
poration of 15 other vessels as stated in the complaint. 

H. A. Schweinhaut 
J. 

• • • • 

121 Filed Mar 22 1948 Harry M. Hull, Clerk 

( Opinion) 

The law applicable to this case has already been 
stated in the memorandum opinions of Justices Holtzoff 
and Schweinhaut. The only issue to be decided is whether 
or not the Maritime Commission accepted the offer of the 
plaintiff before reconsidering and vacating its action in 
voting to accept the plaintiff’s offer. No contract arose 
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until some member of the Commission or officer or em¬ 
ployee of the Commission, with authority to do so, com¬ 
municated an acceptance of the plaintiff’s offer to the 
plaintiff. 

It appears that knowledge of the award first made by 
the Commission was communicated to an agent of the 
plaintiff by some employee of the Commission, but it was 
not known by the person disclosing the award or by the 
members of the Commission that this agent was in fact 
an agent of the plaintiff. 

I find, therefore, that the Commission did not notify 
the plaintiff of the award first made and that the offer of 
the plaintiff was never accepted by the Commission. 

The complaint will be dismissed. 

Jennings Bailey 
Justice 

• • • • 

122 Filed Apr 13 1948 Harry M. Hull, Clerk 

Findings of Fact cmd Conclusions of Law 

The above entitled case having been heard by the Court 
on March 16, 1948, the Court upon consideration of the 
pleadings, the evidence presented to the Court, and the 
argument of counsel, makes the following findings of fact: 

1. By invitations to bid, No. PDX 397, and dated Sep¬ 
tember 17, 1947, and number PDX 404, dated October 14, 
1947, the United States Maritime Commission issued invi¬ 
tations to bid on certain surplus LST vessels, including 
LST’s 119, 571, 740, 221, 464, 739, 1024, 874, 915, 930, 942, 
949, 968, 984, 989,1019,1023,1053, and 1139, and the plain¬ 
tiff, a Louisiana corporation, with offices in Chicago, sub¬ 
mitted by mail written bids therefor. On October 24,1947 
and November 14, 1947, the bids were opened and plain¬ 
tiff’s bids were found to be high on these vessels. 

2. These surplus vessels were declared surplus by the 
United States Navy to the United States Maritime Com- 
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mission, as surplus personal property of the United 
States, and the Maritime Commission undertook to sell 
them pursuant to the Surplus Property Act of 1944. 

3. The plaintiff maintained in the District of Columbia 
a certain agent, Nathan Siegel, who served the plaintiff, 
for a fixed monthly compensation of $100.00, chiefly by 
keeping plaintiff informed of the various bids submitted 
to and opened by the Commission on ships offered for sale 

to the public. This agent also advised the plaintiff 
123 of any information he might secure as to the status 
of its bids, and of any awards made. This agent 
was not listed with the Commission as an accredited repre¬ 
sentative of the plaintiff, nor was he designated by the 
plaintiff by notice filed with the Commission as a repre¬ 
sentative authorized to receive notice of awards or other 
communications. There was no regulation of the Com¬ 
mission requiring bidders’ agents to be accredited or 
listed with the Commission. 

4. On January 22,1948, the Commission met and unani¬ 
mously voted to award to the plaintiff the sale of LST 
vessels numbered 119, 571, 740, 1024, 874, 915, 930, 942, 
949, 968, 984, 989, 1019, 1023, 1053 and 1139, pursuant to 
the bids of the Corporation therefore received from the 
plaintiff Corporation by mail. At the same time, the 
Commission rejected the plaintiff’s bids for LST’s num¬ 
bers 1024, 221, 464, and 739. The Commission thereupon 
gave instructions that its staff make the usual preparations 
for notifying successful bidders. 

5. The Commission customarily notified successful bid¬ 
ders by telegram, and followed up this telegram with a 
formal letter of notification of acceptance of bids. 

6. On January 22, Mr. Siegel was in the Maritime 
Commission offices, on an errand to see the Secretary of 
the Commission about a matter not connected with the 
plaintiff’s interests. At that time Mr. Siegel was in¬ 
formed by an acquaintance of his, who was similarly em¬ 
ployed by another concern, and whom he encountered in 
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the corridor, that the Commission had awarded the sale 
of the LST vessels in question. 

7. Upon receipt of this information, Mr. Siegel went 
to the office of a Mr. Carter, who was Chief of the Contract 
Branch of the Large Vessels Sales Division of the Com¬ 
mission, and subsequently to the office of a Mr. Taylor, an 
Administrative Assistant under the direction of Mr. Car¬ 
ter, the duties of each of whom included the preparation 
of telegrams notifying bidders of awards. In the office of 
Mr. Taylor, Mr. Siegel ascertained that Mr. Taylor’s 

secretary was preparing a telegram to the plain- 
124 tiff Corporation notifying it of the action of the 
Commission awarding certain ships to the plaintiff 
Corporation. 

8. Said telegram was never sent by the Commission to 
the plaintiff Corporation. 

9. On the 22nd of January, Mr. Siegel went to the Office 
of the Secretary of the Commission, Mr. A. J. Williams, 
and inquired of him whether or not it was true that the 
Commission had finally made the awards which had been 
held up for so long. The Secretary of the Commission 
did not deny that the Commission had taken such action. 

10. The fact that Mr. Siegel was employed by the plain¬ 
tiff Corporation was not known to Messrs. Carter, Taylor 
or Williams at the time or times that Mr. Siegel inquired 
of them as to the action of the Commission. 

11. On January 23,1948, the Commission met in session 
and voted to reconsider and rescinded its action of January 
22 with respect to, among others, the awards to plaintiff 
of the vessels which are the subject of this suit. 

12. The telegrams which were customarily sent out 
notifying bidders of awards to them were prepared for 
the signature of the Secretary of the Commission, A. J. 
Williams. No other employee or officer of the Commis¬ 
sion other than the Commission itself, had authority to 
communicate notice of official commission action, and no 
person authorized to do so knowingly communicated to the 



17 A 


plaintiff notice of the action of the Commission taken 
January 22,1948. 

WHEREFORE the Court concluded as matters of law: 
L The plaintiff’s offer to purchase the LST vessels in 
question here was never accepted by the Commission. 

2. No contract for the sale of these LST vessels was 
executed between the plaintiff and the Commission. 

3. The complaint should be dismissed, without costs. 

Jennings Bailey 
Justice 

• • • • 

125 Filed Apr 13 1948 Harry M. Hull, Clerk 

Judgment 

Upon consideration of the pleadings in the above entitled 
case and the evidence presented on behalf of the respective 
parties and the argument of counsel, and the Court having 
made findings of fact and conclusions of law, it is by the 
Court this 13th day of April, 1948, 

ORDERED, that the complaint be dismissed and judg¬ 
ment entered in favor of the defendants and against the 
plaintiff, without costs. 

Jennings Bailey 
Jennings Bailey 
Associate Justice 

31 Washington, D. C. 

Tuesday, March 16, 1948. * 
The above-entitled cause came on for hearing before 
Associate Justice Jennings Bailey, at 10:50 o’clock a. m. 
APPEARANCES: 

On behalf of the Plaintiff: 

Cyril S. Lawrence 
Ralph 0. Clare. 

On Behalf of the Defendants: 
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John P. Burke, Assistant United States Attorney. 
Paul Page, Solicitor, United States Maritime Com¬ 
mission. 

* • • * 

Thereupon 


Ralph 0. Clare 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and 
testified as follows: 

Mr. Lawrence. Before I go on to the examination of 
Mr. Clare, your Honor, I do not know whether it is appro¬ 
priate at this time, but we stipulated that the minutes and 
excerpts thereof the United States Maritime Commission 
could be used in this case. 

The Court: Very well. Counsel may use any por¬ 
tions that they desire. 

Mr. Lawrence. Yes, your Honor, any portions they de¬ 
sire on either side. 

Mr. Burke. Yes, but they should be marked for the 
record before thev are used. 

Mr. Lawrence: I agree with Mr. Burke on that. 

The Court: Very well. 

34 Direct Examination 

By Mr. Lawrence: 

Q What is your name? A Ralph Otis Clare, C-l-a-r-e. 

Q And who are you employed by? A By the New Or¬ 
leans Shipwrecking Corporation. 

Q What is your capacity of employment? A I am 
general counsel and also assistant secretary of the corpo¬ 
ration. 

Q What business is the New Orleans Shipwrecking 
Corporation in? A The New Orleans Shipwrecking Cor¬ 
poration is a newly-formed corporation, July, 1947, and is 



19 A 


a subsidiary of the Purdy Company. The corporation is 
etablished for the purpose of shipwrecking. That is the 
reverse of building ships. It is located at New Orleans. 
The purpose, of course, is to dismantle vessels and put the 
steel back in the steel mills for the purpose of relieving 
a very acute shortage. 

Q Are you a member of the Bar? A Yes, lam. State 
of Illinois, the Federal District, that is the Eastern District 
of the Circuit, and also the Supreme Court of the United 
States. 

Q Did your company submit bids to the Maritime Com¬ 
mission on what is known as PDX-397 and PDX-404? A 
Yes, we did. We submitted bids on vessels listed 
35 in PDX-397. That PDX was dated September 17, 
1947. The bid opening was in October. That was 
October 24. Our bids were submitted under the first PDX 
a few days before, by mail. 

We submitted bids under PDX-404. That PDX was 
dated October 14, 1947. The opening date was November 
14. We submited bids, by mail, a day or two previous 
to the opening. 

Q What you have in your hand there, is that a copy 
of the bids ? A I have here blank forms for bids. 

Mr. Lawrence. Will the reporter mark these Plain¬ 
tiff’s 1 and 2, for identification, please? 

(Documents referred to were marked Plaintiff’s Exhibits 
1 and 2, for identification.) 

I neglected to ask the address of the corporation, your 
Honor. 

The Court. Very well. 

The Witness. The operations are carried on at New 
Orleans, the Delta Shipyards. The principal place of busi¬ 
ness is 122 South Michigan Avenue, Chicago. 

The Court. Where is the corporation? 

The Witness. In Louisiana. It is a Louisiana corpora¬ 
tion. 


By Mr. Lawrence: 
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Q I hand you herewith PDX-397. 

If your Honor please, this “PDX” is a term that 
36 is used by the Maritime Commission as the letters 
of certain bids. I didn’t know whether your Honor 
was familiar with it or not. 

The Court. No, I am not. 

Mr. Burke. What is the exhibit number you are re¬ 
ferring to now? 

The Witness. Plaintiff’s Exhibit No. 1. 

• • • • 

39 By Mr. Lawrence: 

Q What was the purpose of your bid on these 
ships? A Well, the purpose of bidding was to secure 
the title to the vessel for the purpose of scrapping. 

Q For scrap purposes, then? A Yes, for scrap pur¬ 
poses. 

The Court. The purpose of bidding was to buy, wasn’t 
it? The purpose of bidding was to buy the ships? 

Mr. Lawrence. Yes, but there were several bids offered 
in there. Some were for ships to be propelled, and some 
for barges, but these were to be used for scrap purposes 
only. 

The Witness. Yes, all for scrap purposes. 

By Mr. Lawrence: 

Q Was it necessary to accompany the bids with a 
bond? A Yes. It is one of the requirements of the 
Maritime Commission that bonds be furnished. We fur¬ 
nished in connection with PDX-397 a bond in the amount 
of $935,000.00. 

That was with the Globe Indemnity Company. Their 
bond No. B-26680. 

In connection with PDX-404, the Globe Indemnity Com¬ 
pany furnished us a bond for the Maritime Commission— 
furnished two bonds—B-271011, in the amount of 

40 $57,000.00, and another, B-271012, in the amount of 
$81,000.00. 
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The Court: Was there any question raised as to the 
insufficiency of these bonds! 

Mr. Burke. No, your Honor. 

Mr. Lawrence. No. 

By Mr. Lawrence: 

Q On what date were your bids submitted! A Bids 
were submitted under PDX-397 a few days before October 
24. It was probably around the 21st of October. 

The bid on PDX-404 was submitted a few days pre¬ 
vious to the opening of November 14. 

Q And on what dates were the bids opened! A Under 
PDX-397 the bids were opened October 24,1947, and under 
404, November 14,1947. 

Q Was your company high bidder on any other LST 
ships! A Yes. Under PDX-397 we were found to be 
high bidder on LST’s 119 at $18,300.00, vessel 571, at 
$18,300.00, and vessel 740 at $18,300.00. Those vessels 
were located at Charleston, South Carolina. 

We were found to be high bidder on vessels 221, at 
$28,800.00, and 464, at $25,900.00, and vessel 739, at $28,- 
800.00. Those were at Lake Charles. That was all under 
PDX-397. 

Under PDX-404, we were found to be high bidder on 
vessels 1024, $29,100.00, at Lake Charles; vessel 874, 
41 at Suisun Bay, $10,001.00; vessel 915, $10,001.00; 

vessel 930, $11,101.00 vessel 942, $11,101.00; 949, 
$11,101.00; 968, $12,201.00; 984, $13,201.00; 989, $13,201.00; 
vessel 1019, $14,201.00; vessel 1023, $14,201.00; vessel 1053, 
$14,201.00; vessel 1139, at $14,201.00. 

Those vessels were from 874 to 1139, inclusive, and were 
all located at Suisun Bay, California. 

Q Under PDX-397, and PDX-404, could the bidder 
withdraw his bid after the bids were made public, or amend 
them in any way! A No. These particular PDX’s pro¬ 
vided that once your bid was put up—it could be withdrawn 
up to the time of the opening, but paragraph 6 of both of 
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these provide that a bid may be withdrawn by written or 
telegraphic request to the Secretary—that is the Secretary 
of the Commission—prior to the time fixed for the open¬ 
ing, but not thereafter. 

• • • • 

44 By Mr. Lawrence: 

Q Do you know a Mr. Nathan Siegel? A I do. 

45 Q Is he employed by the New Orleans Ship¬ 
wrecking Corporation? A He is employed by the 

New Orleans Shipwrecking Corporation. 

Q In what capacity? A He is an agent for the New 
Orleans Shipwrecking, in Washington. 

Q What are his duties? A His duties are to secure 
information from the Maritime Commission, tabulate bids, 
and any duties that may require our interest or attention 
in Washington. 

In short, we are in the business of purchasing vessels 
from the Government. We necessarily need information, 
and we need it quickly, and he is employed to furnish us 
with that information and to establish contact with the 
Maritime Commission. 

Q Does he inform you relative to awards of bids? 
A He does, yes. 

Q Was there anything unusual regarding his duties in 
connection with PDX-397 and 404? A Yes. The delay 
in making either acceptance or rejection necessitated first 
my coming to Washington, and also issuing orders to Mr. 
Siegel to closely follow both PDX-397 and 404. 

• • • • 

46 Q Now, did you ever receive a notice of award 
relative to the ships that you were high bidder on, 

on PDX-397 and 404? A Yes, sir. 

Mr. Burke. I object, unless it is stated from whom 
the notice was received. 

The Court. Yes. I think we will have to know from 
whom you received it. 
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Mr. Lawrence. All right. 

Well, I asked if he ever received any notice relative to 
PDX-397 and 404, and from whom? 

47 The Witness. Yes, I received notice of the award 
from Mr. Nathan Siegel, by telegraph, on January 

23,1948. 

By Mr. Lawrence: 

Q I hand yon herewith a telegram signed by Nathan 
Siegel, and addressed to yonr company. Is that the way 
yon received the notice? A Yes. 

Mr. Lawrence. Mark this Plaintiff’s Exhibit 3, please. 
(Telegram referred to was marked Plaintiff’s Exhibit 
No. 3 for identification, and handed to the Conrt.) 

Mr. Bnrke. Are yon offering this in evidence by show¬ 
ing it to the Conrt? 

Mr. Lawrence. I have already had him identify it and 
I have just offered it in evidence, and yesterday it was 
snbmitted before Jnstice Schweinhant and they agreed this 
would be permitted to go in evidence. 

Mr. Bnrke. No, we agreed that we would dispense 
with formal proof of it. 

The question I am asking yon is whether yon offer it for 
the record in evidence at this time. 

Mr. Lawrence. Yes, I do. 

Mr. Bnrke. And this is the notice from your own agent? 
Mr. Lawrence. That is correct. 

The Court. Do yon object, Mr. Bnrke? 

Mr. Bnrke. Yonr Honor, I do not object, but our 

48 position will be that it has no legal effect as binding 
on the Commission. 

The Conrt. Well, I am not ruling on that yet 

• • • • 

50 Mr. Lawrence. If yonr Honor please, there is a 
stipulation here relative to who met and what the 
Commission did in the minutes of the meeting. 

I wish to introduce in evidence at this time the proceed¬ 
ings of the United States Maritime Commission of January 
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22,1948, and the special meeting, second session, relative to 
the disposal of PDX’s 397, 404, 412, and 418, and attach¬ 
ment B thereto. 

Mr. Bnrke. Is this Exhibit 4? 

Mr. Lawrence. Yes. 

Mr. Bnrke. Is this the minutes of the 22nd of January? 
Mr. Lawrence. That is right. 

Mr. Burke. And you are going to mark the minutes of 
the 23rd as another number, are you? 

Mr. Lawrence. That is right. 

Mr. Burke. Very well. 

Mr. Lawrence. Also in the exhibit will be the recom¬ 
mendation of the panel. 

51 I also wish to introduce in evidence the minutes of 
the special meeting of January 23,1948, of the Com¬ 
mission, relative to bids 397,404,412, and 418. 

Mr. Burke. No objection. 

(Minutes of January 22, 1948, were marked Plaintiff’s 
Exhibit 4 for identification and received in evidence.) 

(Minutes of January 23, 1948, were marked Plaintiff’s 
Exhibit 5 for identification and received in evidence.) 

• • • • 


53 Nathan Siegel 

was called as a witness for and on behalf of the 
plaintiff and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Lawrence: 

Q Mr. Siegel, will you state your full name, please? A 
Nathan Siegel. 

Q What is your address? A My home address, or 
business? 

Q Both. A My home is 4707 Connecticut, 
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Washington, D. C., and my office is 301 Bond Build¬ 
ing. 

Q What is the nature of your business? A I repre¬ 
sent the New Orleans Shipwrecking, and other firms deal¬ 
ing in surplus scrap material, and salvage. Also have to 
do with surplus materials in the War Assets Administra¬ 
tion, Maritime Commission, Navy, Panama Canal, and any 
other Government agencies of that character. 

Q How long have you been in this business? A In one 
form or other, since 1940. 

Q How old are you, Mr. Siegel? A I am 57. 

Q You state you are employed by the New Orleans 
Shipwrecking Corporation. In what capacity? A To 
keep them informed on availability of scrap or sources of 
scrap materials. To report on bids that they submit, by 
taking tabulations of bids, and on awards, when they are 
made. 

Q Do you have any other duties with them? A Well, 
any other duties that they may call on me from time to 
time in connection with this character of work. 

Q Are you down to the Maritime Co mmi ssion quite a 
bit? A Yes, quite frequently. Sometimes two or three or 
four times a week. Depending on the nature of my 
work. 

55 Q Are you familiar with the procedure of the 
Maritime Commission relative to bids and awards? 
A Well, the practice is generally known. There is noth¬ 
ing secret about it. The bids are submitted on invitation 
which is known as PDX’s, by both the Large Vessels and 
Small Vessels section, and a date is designated for the 
bids to be opened. When the bids are opened, the tabu¬ 
lation is made, and first it goes to the department that 
handles the offering, and then they make a recommenda¬ 
tion, and from that source it goes to the panel committee, 
who make their recommendation to the Commission, and 
the Commission takes action as they deem necessary, and 
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then it reverts back to the Secretary of the Commission 
and follows back through the channels for administrative 
activity. 

That is about the extent, I think. I don't know any of 
the technical parts of it. Of course, I think the Legal 
Department passes on some of the phases of it before 
recommendations are made. 

Q Did you report to the New Orleans Shipwrecking 
Corporation of the opening of the bids PDX-397 and 404? 
A Yes. I report them the same day they are opened 
and read out. 

Q Did you tell them what ships had been awarded to 
the New Orleans Shipwrecking Corporation? A No. 

Q I am sorry. I mean which bids they were high 
56 on. A Yes. They were high on the ships that they 
had bid on. Not all of them, but most of them. I 
don't remember the exact amount that they bid on, but 
I know the numbers that they bid on, as was designated in 
the PDX. 

• • • • 

58 Q Did you contact the Commission on January 
22, 1948? A Well, I went into the Commission's 
office on the fourth floor of the Commerce Building. I was 
going in to see Mr. Williams, the secretary, about a matter 
that I had discussed with him previously on a vessel that 
I was doing some work on for another company, and while 
I was headed for bis office, I met a Mr. Grass, who repre¬ 
sents Bethlehem Steel and Petapsco Steel, and doing sub¬ 
stantially the same kind of work I do around the Commis¬ 
sion office, and he told me that the Commission had finally 
made the awards on the 397 and 404, and all the others 
that came afterwards. So, instead of going to Mr. Wil¬ 
liams' office, I went to Mr. Carter's office, who is the man 
that generally notifies the public of awards that are made 
by the Commission, and Mr. Carter told me that the Com¬ 
mission had made the awards and that they were going 
to get the notice out right away. 
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I asked him whether he would get the notices out or if 
Mr. Taylor would get them out. He said that Mr. Taylor 
would probably get them out, because there were so many. 
So I asked him if he knew which ones were going to be 
awarded to the New Orleans Shipwrecking Corporation, 
and he said, “Yes, the ones that you were high bid- 

59 der on,” and I think he said there were three or four 
in Charleston and the balance of them were out on 

the West Coast, which were the ones that we were high on 
and felt that we would get if the award was ever made. 

Then I went to Mr. Taylor’s office. He told me that he 
was going to send out the telegrams but probably wouldn’t 
do it until tomorrow morning, which was the 23rd. 

So, on the morning of the 23rd, I went down there and 
they told me that they were very busy getting them out, 
and many of them had been written—apparently from the 
way they looked on the table—and I asked him if the one 
for the New Orleans Shipwrecking Corporation had been 
written, and the girl said, “lam writing it now.” 

So, with that I went downstairs and sent a telegram to 
the company that the award had been made to them. 

Now, when I left Mr. Taylor’s office on the 22nd, I went 
back to Mr. Williams’ office—I am just giving you this 
thing in continuity as best I can recall the details—I went 
back to Mr. Williams’ office to see him about this boat that 
I had originally come to talk with him about, and while I 
was in there talking with him I also talked with him about 
the LST’s and I said, “I found out from Mr. Carter and 
Mr. Taylor that the Commission had finally made the 
awards on the LST’s that have been held up for so 

60 long,” and he says, “Yes, they have been made and 
I am glad that the matter has been finally disposed 

of.” 

And with that, I left the office. 

Q Is this the telegram that you sent to the New Orleans 
Shipwrecking Corporation, advising them of the award? 
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A Yes, I sent that after I was assured the telegrams were 
being prepared for sending out 

Q What are Mr. Carter’s duties there at the Commis¬ 
sion? Do you know? A Well, I am not familiar with 
them in detail, except that I know he is the man that 
generally transmits all the information on awards to the 
successful bidders and also sends out communications to 
the reserve fleets after the payments have been made au¬ 
thorizing them to release the vessels to the successful 
bidders. 

To my knowledge that is ‘the extent of his activity, 
but he may have others I don’t know about. 

Q You discussed the matter with Mr. Williams, you 
said? A Yes. After I left Mr. Taylor and found out 
these awards had been made. 

Q Now, Mr. Williams—what is his position? A Well, 
he is recognized as the Secretary of the Commission. 
61 Q And he told you what? A About these? 

Q About the LST’s. A About the awards? 
When I told him I had been told by Mr. Carter and Mr. 
Taylor that the Commission had made the awards, he says, 
“Yes, I am glad that the matter has finally been disposed 
of.” 

Q And then you wired— A Just a routine. I mean, 
there was nothing unusual about the transaction. It was 
just routine in my job. 

Mr. Lawrence. That is all, your Honor. 

Cross-Examination 
By Mr. Burke: 

64 Q Now, you say that on the 22nd of January you 
had an errand at the Commission at the office of the 
Secretary? A Yes. 

Q Was that errand on behalf of the plaintiff corpora¬ 
tion? A No. It was for another company that I repre¬ 
sent. 

Q And why did you go to the office of the Secre- 
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65 taiy of the Commission? A On this particular 
mission that I went there? 

Q Yes. A I went there because I had talked with Mr. 
Williams about this vessel before and he had taken some 
action and I wanted to know what w’as the final disposition 
of it. I had talked with him previously about it. So it was 
natural for me to go back to him. 

By Mr. Burke: 

66 Q The Secretary is the responsible official for 
transmitting notice of actions by the Commission? 

A That is the general accepted understanding, that he 
transmits that through the channels. He does not send 
out notices himself. He tells Mr. Carter to send them, or 
this man to send them, or whatever the case may be. 

67 Q You state that Mr. Carter told you that the 
notice was being prepared? A No, I said that 

Mr. Carter told me that the telegrams to go out to the suc¬ 
cessful bidders were being prepared, and Mr. Carter would 
not have known it ii he had not been told that by Mr. Wil¬ 
liams ’ office. 

Q Then the form of notice which was being prepared 
was a telegram? A That is the general procedure; yes, 
sir. 

Q Did you see that telegram? A I saw the telegrams 
while they were being prepared in group. I didn’t see the 
actual telegram, but the girl told me that she had just fin¬ 
ished writing it for the New’ Orleans Shipwrecking Com¬ 
pany. 

Q And to whom was that telegram addressed? A New’ 
Orleans Shipwrecking Company. 

Q How do you know that? A They told me so. 

Q Who told you that? A Mr. Taylor’s secre- 

68 tary. 

Q Who signed that telegram? A I didn’t see it, 
but we know the general practice is—I know a lot of letters 
that go out of any Government department are not signed 
by the man who writes them. It is signed by the chief of 
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the section, on authority of the man who authorizes it. You 
must remember that I have— 

• • * • 

Q Now, this gentleman, Mr. Grass, from whom you 
said vou first heard a rumor that the awards had been 
made, he is not an employee of the Commission, is he? 
A No. 

Q You state he is a person engaged as you are? A 
Yes. 

69 Q For a different employer? A That is right. 
Q And acting on the report you had from Mr. 

Grass, you went to Mr. Carter? A That is right. 

Q And the next day to Mr. Taylor? A No; the same 
afternoon to Mr. Taylor, and then the following day to Mr. 
Taylor again. 

Q And on which occasion was it that you said the girl 
told you that the telegram was in her typewriter? A That 
was on the morning of the 23rd. 

Q Now, you accordingly notified your employer by the 
telegram which is in evidence here, as Plaintiff’s Exhibit 3? 
A That is right. 

Q Did you examine the telegram for the particular ves¬ 
sels that were being awarded? A No. 

70 Q You advised Mr. Williams that you had been 
informed the award had been made; is that right? 

A I told Mr. Williams that I was told by Mr. Carter and 
Mr. Taylor that the Commission had made the awards and 
that they were preparing the telegrams to send out, which 
is just a standard procedure, and he said, “Yes, I am 
glad the whole matter is finally disposed of,” because I 
know that they had been hounded by everybody— 

71 there were other firms who were high bidders on this 
PDX, too, and they had been hounded to determine 

when they were going to make the award, so I knew that he 
was glad the thing was over, just as he said. 

• • • • 

I will now call Mr. Williams; Mr. A. J. Williams. 


85 
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Evidence on Behalf of Defendants 
Thereupon 

A. J. Williams 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was -examined and tes¬ 
tified as follows: 


Direct Examination 
By Mr. Burke: 

Q Your name, sir, is A. J. Williams? A That is 
correct. 

Q And you are the Secretary of the Maritime Com¬ 
mission? A That is correct. 

Q And you were so occupied on the 22nd of January, 
1948? A Yes. 

Q And for how long prior to that date? A As Secre¬ 
tary? 

Q Yes. How long prior to that date had you been 
Secretary? A Approximately five years. 

Q In connection with your duties, have certain matters 
and proceedings of the Commission relating to invitations 
to bid, Nos. PDX-397 and 404, come within your knowl¬ 
edge? A Through formal Commission action, yes. 
86 Q And were you aware of certain Commission 
action which was taken on the 22nd of January, 
1948, with reference to bids submitted on behalf of the 
New Orleans Shipwrecking Corporation? A Yes. 

Q How did that information come to your knowledge? 
A It was presented to the Commission on its formal 
docket in the form of a memorandum from the Large Ves¬ 
sels Sales Division with a recommendation for award. 

Q And the action of the Commission as shown by its 
minutes was to approve those recommendations, was it? 
A That was the action on the 22nd of January; yes, sir. 

Q And did that result in tho award of approximately 








15 vessels to the plaintiff corporation? A I don’t re¬ 
member the number, sir. I would have to refresh my 
recollection from the minutes. 

The Court. That is a matter that can be easily ascer¬ 
tained. 

Mr. Burke. Yes, your Honor. 

By Mr. Burke: 

Q Upon whom does the duty devolve to take action to 
carry out the determination by the Commission as to whom 
the ships were to be awarded? A Well, with respect to 
notifications to the staff and to the successful or unsuc¬ 
cessful bidders, that is my duty. 

87 ; Q What was done, if anything, to prepare and 
1 send such notification of the action of the Commis¬ 
sion taken on the 22nd of January? A There was no 
notice sent out on that action, sir. 

Q What is the form of the notice which is sent out to 
successful bidders? A Well, generally it is a telegram. 
It depends on the importance of the matter, but some¬ 
times it goes by letter. 

Q Have you any knowledge whether such a telegram 
or letter was sent, advising the plaintiff corporation of the 
action of the Commission taken on January 22? A To 
my knowledge, there was no such notice either by telegram 
or letter sent. 

The Court. Does that mean that you know that there 
was no letter or telegram sent, or so far as you know there 
was none? 

The Witness. So far as I know, your Honor, I know 
of no such notification that was sent with respect to any 
of these awards. 

By Mr. Burke: 

Q Which of the personnel in the Commission sends 
the notices of award, whether by telegram or letter? A 
I do. 

Q Does the Commission have any internal regulations 
regarding the person responsible for notification of 
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88 action by the Commission? A Yes, I think they do. 

Q Would you know whether that is a matter of 
public record? A Yes, I think it was published in the 
Federal Register. It was in the form of a general order 
that was issued by the Commission some time ago, and f 
think that it was published in the Federal Register. 

Q Mr. Williams, would it be possible that you would 
Tecognize the text of the regulation if you saw it? A I 
would recognize the substance of it. I question whether 
I would recognize the text of it, because I handle and see 
so many orders that I would have to see the order itself 
before I would be sure of that. 

Q Well, I will ask you if you can refresh your recol¬ 
lection by consulting this paper which I am handing you. 

(The witness observed the paper which was handed to 
him.) 

A That is my recollection of the substance of the order. 

Q And the substance of the order is what, from your 
recollection? A That it is the duty of the Secretary to 
notify all interested persons of the actions of the Com¬ 
mission. 

Q Is any other of the personnel of the Commis- 

89 sion or any other employee of the Commission au¬ 
thorized to notify bidders, or successful bidders, of 

the awards made by the Commission? A Only the Assist¬ 
ant Secretary. He acts in my absence. 

Q And were you absent on the 22nd and 23rd of Jan¬ 
uary, 1948? A No, sir. 

Q After the action of the Commission on the 22nd of 
January, what would the normal procedure have been in 
issuing the notice to the successful bidder? A I would 
have notified the chief of the Bureau of Purchases and 
Sales of the Commission’s action, and someone on the staff 
of the chief of the Bureau of Purchases and Sales would 
have prepared for my signature a telegram or a letter to 
be signed by me and dispatched. 
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Q You have said that that was not done in this case. 
Is that true? A That was not done in this case, to the 
best of my knowledge 

Mr. Lawrence: I object to that right there. He did 
not say that. He said that no telegrams or letters were 
sent out. 

The Court. Well, he can tell whether he sent one. 

Mr. Lawrence. That is right, and he said that he sent 
out no telegrams or letters. That is all he said. 

90 The Witness. That is correct. 

By Mr. Burke: 

Q Was there anything in the nature of the award which 
had been made on the 22nd of January to the New Orleans 
Shipwrecking Corporation which resulted in no notice 
being sent by you? 

Mr. Lawrence. I object to the form of the question. 
I just don’t uiiderstand. 

The Court. I take it he refers to the action on the 
next day. I do not know. 

Mr. Burke. That is what I am getting at, your Honor. 
The Court. Very well. 

The action of the Board on the next day. 

Mr. Burke. Yes. 

The Witness Well, I am not certain that I understand 
the question, but if I do— 

Mr. Lawrence (interposing). Would you mind repeat¬ 
ing the question to him, please? 

The Court. I take it to be, if there was anything that 
caused you not to issue such a letter or telegram notifying 
the plaintiff of the acceptance of the bid. 

The Witness. Yes, your Honor, that was my under¬ 
standing of the question. 

At the conclusion of the Commission’s action on Jan¬ 
uary 22,1 have a very definite recollection that after 

91 the meeting had adjourned I was in conversation 
with two of the Commissioners. One of those Com¬ 
missioners suggested to me that no formal notice be sent 
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out of the Commission's action because he intended the 
next day to move for reconsideration, and on the basis of 
that suggestion, I sent out no notice. In fact, to the con¬ 
trary, I asked the chief of the Bureau of Purchases and 
Sales, who was in the meeting at the time, not to have any 
notice prepared and not to discuss the matter with anyone. 
By Mr. Burke: 

Q Now, do you have any recollection that you at any 
time communicated to anyone known to you to be a repre¬ 
sentative of the plaintiff any notice of the action of the 
Commission of the 22nd, awarding the surplus vessels to 
the plaintiff? A No, sir. 

Q Is there anyone formally listed with the Commis¬ 
sion— 

Mr. Lawrence. I object to that, your Honor. We went 
over that. I want to first know if it was necessary, the 
fact that he is trying to bring out “Did anybody register 
there," it may not be necessary for anybody to register 
there at all. First, I want to know whether or not it is 
necessary, before we find out whether New Orleans had 
registered there. 

The Court. There is no necessity of registering, but if 
anybody did register, it might count. 

92 Mr. Lawrence. Yes, your Honor. 

By Mr. Burke: 

Q Is there anyone formally listed with the Commission 
as a representative of the plaintiff corporation? A I 
don't know. 

The Court. In my opinion, a failure to register is im¬ 
material. If he had registered, it might be material. 

Mr. Lawrence. Yes, your Honor, but I thought he was 
trying to imply that it was necessary to have registration 
there. 

The Court. There has been no evidence to show there 
is any need for registration. 

Mr. Burke. That is all from Mr. Williams. 
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Cross-Examination 
By Mr. Lawrence: 

Q Mr. Williams, isn’t it all right for you to give oral 
notification of awards! A Sometimes, for the conven¬ 
ience of interested persons, I have on occasion informed 
them of an action of the Commission, yes. 

Q Now, this excerpt that Mr. Burke has referred to 
states here: 

“The Office of the Secretary is responsible for appro¬ 
priate notification of Commission actions.” That means 
your office, doesn’t it! A No, sir, it means me. 

93 Q And then any notification coming from your 
office is an official notification, isn’t that true! A 

That is true, sir. 

Q Or any of your staff! A No, sir. 

Q Would any information coming from the Commis¬ 
sioners be considered official notice! A I consider the 
Commissioners can give any notice that they want; yes, sir. 

Q And that would be official notice! A That is a con¬ 
clusion that I just wouldn’t want to pass on. I assume a 
Commissioner can do no wrong. 

Q Does anybody else in your office give out notification 
of the sale of ships! A Anyone in my office! 

Q Anyone in your office or connected with the Commis¬ 
sion; any employee of the Commission. A Well, they are 
not officially authorized to do it, except that they might 
orally inform somebody of an action after they have gotten 
official advice from me. 

Q How many employees do you have in the Commis¬ 
sion, in toto! A Some 2,200. 

Q And every action of every employee of the 

94 Commission must be signed by you and done by you? 
A Well, it does not operate in that manner. The 

operation of the Commission is a very simple one. These 
recommendations are submitted to the Commission docket 
and upon their approval I notify the division which origi¬ 
nates the recommendation. 
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I also notify other interested divisions of the action of 
the Commission. 

From that point on, the staff takes whatever action is 
necessary, but as to the notification to outsiders with re¬ 
spect to bids, those go out over my signature. 

Q Now, Mr. Carter and Mr. Taylor are employed by 
you, are they not, or by your Commission? A Mr. Car¬ 
ter, I know; but I am not too sure about Mr. Taylor. If you 
say he is there, I will say yes. 

Q What is Mr. Carter’s position? A He is employed 
in the Large Vessels Sales Division, and exactly his posi¬ 
tion, I do not know. 

Q Well, it is to notify successful bidders, is it not? A 
No, sir. 

Q Well, what is his position? A Well, his duties, I 
think, consist of analyzing the vessels that we have for 
sale, as to their condition, their age, their value; make rec¬ 
ommendations to the Commission; after the Com- 
95 mission has taken action, his office prepares the noti¬ 
fications for my signature, after he has been advised 

by me. 

Q Isn’t the LST’s and these awards we have been talk¬ 
ing about, 397 and 404, under the Large Vessels Sales? A 
Yes. 

Q Then it would come directly under Mr. Carter, would 
it not? A That, I am not too sure about. It would come 
under the Large Vessels Sales Division, but they have quite 
a few people in the division, and I don’t know. 

Q Do you know a Mr. W. C. Bannister? A Bannister, 
I think, is in the Small Vessels Sales Division. 

Q Does all the information come from his office relative 
to awards of ships? Is it necessary that they be signed by 
you? A Under the regulations—I should say, the regu¬ 
lations require that they be signed by me. 

Q I hand you here two telegrams, both signed by Mr. 
Bannister. One to the Purdy Company, and one to Ralph 
O. Clare, stating an award of some ships. 



38 A 


(The telegrams weTe handed to the witness.) 

Would yon say that Mr. Bannister, in notifying the 
Pnrdy Company and Mr. Clare, of these awards, was unau¬ 
thorized? A Under the regulations, he was unauthor¬ 
ized, yes, sir. 

96 Q It is possible, though, is it not, that Mr. Ban¬ 
nister could have sent these out? Isn’t that true? 

A I have no doubt that they speak for themselves. 

The Court. It is possible, I think, that he might have 
done it, as far as that goes. 

By Mr. Lawrence: 

Q Do you know Mr. Siegel? A I recognize the gen¬ 
tleman in the back row there as Mr. Siegel. I didn’t know 
when you asked me in my deposition if I knew him. I rec¬ 
ognized him when I saw him in the hall. 

Q You have spoken to him on a number of occasions, 
have you not? A Yes, I have. 

Mr. Lawrence. That is all. 

The Court Any further questions ? 

Redirect Examination 
By Mr. Burke: 

Q Who is Mr. Siegel, to your knowledge? A He is 
just another person that comes around to the Commission 
from time to time. I don’t know who he represents. 

Q To your recollection, has he ever presented any cre¬ 
dentials or identified himself to you as an agent of any 
certain company? 

Mr. Lawrence. I object to that, your Honor. 

The Court. I overrule the objection. 

97 The Witness. I do not recall that he ever did, no, 
sir, I do recall that he has asked from time to time 

about various matters, but what those matters are, I have 
not the slightest idea. 

Q You say you have no present recollection of any par¬ 
ticular matter at this time ? A No, I do not. 
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Mr. Burke. That is alL 

The Court. You may be excused. 

(The witness left the stand.) 

Mr. Burke. Call Mr. Carter. 

Thereupon 

B. F. Carter 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Burke: 

Q Will you state your name, sir? A B. F. Carter. 

The Court What is your name ? 

The Witness. B. F. Carter, C-a-r-t-e-r. 

By Mt. Burke: 

Q Your position? A I am chief of Contract Branch 
of the Large Vessels Sales Division, Maritime Com- 
98 mission. 

Q Were you so occupied on the 22nd and 23rd of 
January, 1948? A Yes. 

Q Have you any knowledge of the transactions involv¬ 
ing invitations to bid, Nos. PDX-397 and 404? A Do I 
have any knowledge of the invitations? 

Q Have you any knowledge of the transactions involved 
in those invitations to bid? A To an extent; yes. 

Q And the vessels covered by those bids originated 
where? A They originate in our division. Not in my 
branch, but originate and are prepared in another branch 
of the division, the invitation is. 

Q Who originally owned those vessels? A Well, they 
were declared surplus to us from the Navy Department. 

Q And what is the function of the Maritime Commis¬ 
sion with relation to those vessels? A They are declared 
surplus to us for disposal. 
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(The telegrams were handed to the witness.) 

Wonld yon say that Mr. Bannister, in notifying the 
Pnrdy Company and Mr. Clare, of these awards, was unau¬ 
thorized ? A Under the regulations, he was unauthor¬ 
ized, yes, sir. 

96 Q It is possible, though, is it not, that Mr. Ban¬ 
nister could have sent these out? Isn’t that true? 

A I have no doubt that they speak for themselves. 

The Court. It is possible, I think, that he might have 
done it, as far as that goes. 

By Mr. Lawrence: 

• Q Do you know Mr. Siegel? A I recognize the gen¬ 
tleman in the back row there as Mr. Siegel. I didn’t know 
when you asked me in my deposition if I knew him. I rec¬ 
ognized him when I saw him in the hall. 

Q You have spoken to him on a number of occasions, 
have you not? A Yes, I have. 

Mr. Lawrence. That is all. 

The Court Any further questions? 

Redirect Examination 
By Mr. Burke: 

Q Who is Mr. Siegel, to your knowledge? A He is 
just another person that comes around to the Commission 
from time to time. I don’t know who he represents. 

Q To your recollection, has he ever presented any cre¬ 
dentials or identified himself to you as an agent of any 
certain company? 

Mr. Lawrence. I object to that, your Honor. 

The Court. I overrule the objection. 

97 The Witness. I do not recall that he ever did, no, 
sir, I do recall that he has asked from time to time 

about various matters, but what those matters are, I have 
not the slightest idea. 

Q You say you have no present recollection of any par¬ 
ticular matter at this time? A No, I do not. 
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Mr. Burke. That is alL 

The Court. You may be excused. 

(The witness left the stand.) 

Mr. BuTke. Call Mr. Carter. 
Thereupon 


B. F . Carter 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 


Direct Examination 
By Mr. Burke: 

Q Will you state your name, sir? A B. F. Carter. 

The Court. What is your name? 

The Witness. B. F. Carter, C-a-r-t-e-r. 

By Mr. Burke: 

Q Your position? A I am chief of Contract Branch 
of the Large Vessels Sales Division, Maritime Com- 
98 mission. 

Q Were you so occupied on the 22nd and 23rd of 
January, 1948? A Yes. 

Q Have you any knowledge of the transactions involv¬ 
ing invitations to bid, Nos. PDX-397 and 404? A Do I 
have any knowledge of the invitations? 

Q Have you any knowledge of the transactions involved 
in those invitations to bid? A To an extent; yes. 

Q And the vessels covered by those bids originated 
where? A They originate in our division. Not in my 
branch, but originate and are prepared in another branch 
of the division, the invitation is. 

Q Who originally owned those vessels? A Well, they 
were declared surplus to us from the Navy Department. 

Q And what is the function of the Maritime Commis¬ 
sion with relation to those vessels? A They are declared 
surplus to us for disposal. 
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Q Do you have a recollection that on the 22nd of Janu¬ 
ary, 1948, the Commission voted to accept certain bids for 
certain of the vessels advertised in those two invitations? 
A I had no official notice of any action the Commis- 

99 sion had taken until after the action was taken, and 
that is the following week. 

Q And when did that information come to your knowl¬ 
edge? A We received a memorandum the following 
week. I think the 22nd was a Thursday, and the next day 
Friday. The following week we received a memorandum 
advising us of the Commission’s action. 

Q Did you have any duties to perform with respect to 
carrying out the action of the Commission in awarding cer¬ 
tain of the vessels to certain bidders? A After the offi¬ 
cial action of the Commission is taken, we do: 

Q And what was your function with respect to carrying 
out the Commission’s action? A After we received the 
official notice of the Commission, the notices of award are 
prepared for the Secretary’s signature, and clearance 
through the Legal Division. 

Q What was the form? A In distant places, it is 
telegram confirmed by a letter; and at points close, it is a 
telegram eliminating the letter. 

Q And to a firm in Chicago, what would be the form of 
notice? A I think in some instances we have sent 

100 telegrams, and in some we have sent letters. 

Q Now, you say they are prepared for the Secre¬ 
tary’s signature? A That is correct. 

Q And are these notices prepared in your office, or in 
the office of some other person? A They are not pre¬ 
pared in my immediate office. They are prepared in an¬ 
other room down the hall. 

Q And do you have any supervisory duties with respect 
to the preparation of the notices? A The people that 
prepare them report to me, yes. 

Q Now, do you recall that any notices of award were 
prepared with respect to 15 vessels upon which the plain- 
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tiff corporation was a high bidder in those PDX’s? A 
No official notice is ever prepared on them until after we 
received a memorandum from the Secretary. 

Q Do you recall whether a notice of the award was 
communicated by you to any other person other than em¬ 
ployees of the Commission? A It was not. 

Q Do your duties include notice to bidders of the 
awards made by the Commission? That is, your personal 
duties? A I didn’t quite get the question. 

Q Is it your duty to personally notify bidders of 

101 the awards made by the Commission? A No, it is 
the Secretary’s business to send out the notice. 

• • • • 

Q Do you know a Mr. Siegel, Mr. Nathan Siegel? 
A I know a Mr. Siegel. |I didn’t know his name was 
Nathan. I don’t know what his first name is. 

Q Do you recognize him today? A I would. 

Q Do you? A Do iTecognizehim? 

Q Yes. A Yes, I see Mr. Siegel. 

Q Do you recall whether or not notice was given by 
you to Mr. Siegel of the awards made by the Commission? 
A It was not given to anyone. 

Q You mean by whom? A Byrne. 

Q Has Mr. Siegel identified himself to you as an em¬ 
ployee or representative of the plaintiff corporation? A 
In this instance, with the New Orleans Shipwrecking Cor¬ 
poration? 

Q Yes. A It is my impression Mr. Siegel is connected 
with the Pinto Islands Metals Company. I didn’t know he 
had any connection until this case came about, with the 
New Orleans Shipwrecking Company, at all 

• • • • 

102 Cross-Examination 
By Mr. Lawrence: 

Q You stated there was no official notice prepared. 
Isn’t it true, though, Mr. Carter, that you set machinery 
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in action to prepare notice on the 22nd of January? A I 
had heard indirectly that some action had been taken and 
we started to get onr paper in order as to what we were 
going to do. We had no official action as to who got what 
on any ship at all, on any of the invitations. 

Q Didn’t yon instruct Mr. Taylor to get out telegrams 
on this? A I told Mr. Taylor to get his recommendations 
together and get his work started. 

Q And didn’t Mr. Taylor get out telegrams? A No. 
No telegrams ever left the office. 

Q I didn’t ask you if telegrams left the office. I asked 
you if Mr. Taylor prepared the telegrams? A He had 
started to work on some telegrams and some letters. Now, 
how far it went, I don’t know, but anyway, none of them 
ever left the place at all. 

Q Where would he get the information to work on these 
telegrams ? A He would get it from me. 

103 Q And you gave it to him, did you not? A I 
didn’t give him any specific official instructions as to 
who got any of the ships. 

Q Well, it would be sort of useless for him to make out 
telegrams without knowing who he was going to send them 
to and foT what amount, wouldn’t it, unless you gave him 
the correct amounts and the number of ships? A Well, 
that is done quite often. 

Q You mean your Commission is very inefficient, then? 
A No, it is very efficient, but I like to keep a jump ahead 
on the work. 

Q But you did tell him, did you not, to prepare tele¬ 
grams relative to the awards that were made that day by 
the Commission? A I told him he could get his work 
started. I didn’t specifically say telegrams, letters, or 
anything on any awards made by the Commission, because 
I had no notice of award from the Commission. 

Q But there was some type of notice, wasn’t there, to 
him? A What is that? 
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Q There was some type of notice to him? A There 
was no type of notice at all, other than just between he and 
myself in carrying on the duties of the office. 

Q And you received some information, did you 

104 not, from some source in the Commission, that these 
awards had been made? A I was told that the 

Commission had taken some action. I did not know what. 

Q Well, then, how could you go ahead and start these 
things going if you didn’t know what they did? A We 
have a tabulation as to the results of the bids and what 
they are, and we have a tabulation there, and you can work 
from that and see from that about how the thing lines up. 
We had no official action. In some instances, the Commis¬ 
sion may reject them all. In some instances, they may 
award them. They may reverse a recommendation. But I 
had nothing official to go on, and I gave nothing official to 
Mr. Taylor at any time. 

Q If what you say is true, then, any time the Commis¬ 
sion meets to go into awards or rescissions, you just go 
ahead and automatically start the machinery moving to 
make any awards? A Not automatically to make any 
awards at all. 

Q I mean to start the machinery in motion, to start the 
telegrams out. A I keep my work progressing as far as 
I can, at all times. 

Q And if the Commission rescinded all these, then you 
just tear up the telegrams or revise them? A I, 

105 never saw any rescission or any official action at all, 
until the following week, on any of those invitations. 

• • • • 

Q I am talking about other meetings of the Commis¬ 
sion where they had made awards. A We act on the 
Commission’s official approval. 

Q In other words, didn’t you, on this day, the 22nd, do 
like you had done any other day when the Commission had 
acted and made awards? A No. 
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Q What did you do different? A What did we do 
different? 

Q Yes. A The awards are prepared and we secure a 
clearance from the Legal Division, and they cleared and 
sent them to the Secretary for signature. 

Q But you did start the machinery going? A And 
the Commission’s actions are attached thereto, showing the 
action that the Commission has taken, by which the Legal 
Division and the Secretary signs. We had none of 
that. 

Q You say you know Mr. Siegel? A That is correct. 

Q Now, didn’t you talk to Mr. Siegel on January 22? 
A I don’t know whether I talked to Mr. Siegel on January 
22 or January 31. He and five hundred others are in 
106 and out all day long. 

Q But you could have talked to him on January 
22, couldn’t you? A It is within the range of possibili¬ 
ties. 

Q Didn’t he discuss with you about the awards being 
made by the Commission, or the action of the Commission? 
A I don’t recall him discussing it at all. 

Q Didn’t he tell you, or didn’t you tell him, rather,— 
didn’t you tell him that the New Orleans Shipwrecking 
Corporation had been awarded certain bids? A I did 
not. I didn’t know whether they had got this ship, that 
ship; I didn’t know what they had got. 

Q Do you know any way that Mr. Siegel could get this 
information except through you or some member of the 
Commission? A Well, now, just what anyone else may 
have told Mr. Siegel, I cannot speak for them. I am speak¬ 
ing for myself. 

• • • • 

Q Now, Mr. Siegel sent a telegram to the New Orleans 
Shipwrecking Corporation, which stated this: 

“Successful in securing award to you of LST’s 119, 571, 
740, in Charleston. Maritime Commission today wiring 
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award to you of these three vessels and the twelve LST 
vessels West Coast.” 

Now, it so happened that four of these ships that the 
New Orleans Shipwrecking Corporation had bid on were 
rejected by the action of the Commission. Is there 

107 any way that Mr. Siegel could have got this infor¬ 
mation except through somebody or some official of 

the Commission, or yourself, to let him know what ships 
had been awarded to the New Orleans Shipwrecking Cor¬ 
poration, and which ones had been rejected? A I don’t 
know where he got it. 

Q You deny that he got any information from you? A 
I don’t know where he got it. 

Q All right; you don’t know where he got it. It is pos¬ 
sible, though, he could have got it from you, isn’t it? A 
He did not get it from me. 

Charles D. Taylor 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined and 
testified as follows: 

i 

Direct Examination 
By Mr. Burke: 

Q State your name, please. A Charles D. Taylor. 

Q And you are employed where, sir? A I am 

108 employed by the U. S. Maritime Commission, at the 
Commerce Building. 

Q And your particular position is what? A Admin¬ 
istrative assistant. 

Q And you are under the direction of whom? A Mr. 
B. F. Carter. 

Q And were you so employed on the 22nd and 23rd of 
January, 1948? A Yes, sir. 
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Q Do you recall on those days having any duties to per¬ 
form in connection with invitations to bid, Nos. PDX-397 
and 404? A Yes, sir. 

Q And do you recall whether the New Orleans Ship¬ 
wrecking Corporation was one of those concerns in those 
bids ? A Yes, sir, I do. 

Q Relate what you did with relation to that bidder and 
those two invitations to bid at that time. A I was ad¬ 
vised by Mr. Carter that the Commission had taken action 
on these invitations for bids and to prepare wires to notify 
the bidders of the acceptance of their bids. 

Q What did you do to comply with those directions? A 
I had my girls type up the wires notifying the bidders of 
their acceptance. 

Q And for whose signature did you type up the wires? 
A The wires were typed up for the signatures of 
109 the Secretary and Mr. A. J. Williams. 

Q At that time did you know a certain Mr. Na¬ 
than. Siegel? A No, sir, I did not know Mr. Siegel at the 
time. I have had him pointed out to me later and I recog¬ 
nized his face as one of the men who have very often been 
in the office, but at the time I did not know him by name. 

Q Do you recall whether he made any inquiries about 
the ships covered in these two bids, or invitations? A No, 
sir, I don't recall having talked to him or having seen him 
on that day. I wouldn't say that I didn't see him, but I 
don't recall having seen him. 

Q Do vour duties include the duty of notifying bidders 
of the award to them of particular ships? A Well, my 
duties are only administrative, to have the notification, to 
see that they are typed up, and prepared for the Secre¬ 
tary’s signature. 

Mr. Burke. You may examine. 

Cross-Examination 
By Mr. Lawrence: 

Q On that date of January 23, you did have typed up 
the notice of award to the New Orleans Shipwrecking Cor- 
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poration; isn’t that correct ? A That is—I am sure that’s 
correct. I had all of the notices typed.up on that 
day. 

110 Q Now, just refreshing your memory here: on 
the 22nd, Mr. Siegel—didn’t Mr. Siegel come into 

your office late that afternoon and ask you if you were go¬ 
ing to prepare telegrams that day, and you said “No, it is 
too late today; we will prepare them tomorrow morning.” 

Do you remember such a conversation now? A I don’t 
remember. It is possible I could have, but I wouldn’t say 
that. 

Q And you did prepare the telegrams the next day, 
didn’t you? A Let’s see, now. As I recall, the date the 
Commission acted on them was Thursday. 

Q That is right. A I believe it was Friday. I be¬ 
lieve that is right. It was Friday that we had the tele¬ 
grams typed up. 

Q But you prepared the telegrams stating that New 
Orleans had been awarded these ships? A I believe that 
is the day we typed the telegrams up, yes, sir. 

Mr. Lawrence. That is all. 

Mr. Burke. That is all. Thank you. 

(The witness left the stand.) 

Mr. Burke. Miss Hartley, please. 

111 Thereupon 


Peggy Hartley 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 


Direct Examination 
By Mr. Burke: 

Q State your name, please. A Peggy Hartley. 

Q And you are employed at the United States Maritime 
Commission? A Yes, I am. 
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Q Are yon employed directly subject to Mr. Taylor? 
A Yes, sir. 

Q And were you so employed on the 22nd and 23rd of 
January of this year? A Yes, sir. 

Q And your duties are what ? A I am a stenographer. 
Q At that time do you recall performing certain duties 
with respect to the preparation of telegrams to certain 
bidders on ships? A I didn’t hear the question. 

(The question, as above recorded, was read by the re¬ 
porter.) 

112 The Witness. Yes, I do. 

By Mr. Burke: 

Q And what was the general nature of those tele¬ 
grams? A Well, I don’t recall offhand. I don’t quite 
understand the question. 

Q Do you know what a notice of award is? A Yes, 
sir. 

Q Do you recall whether the telegrams which you were 
preparing were of that nature? A Yes, they were. 

Q Now, do you not know a Mr. Nathan Siegel? A At 
that time I didn’t know him, at the time of the award. 

Q Do you now know who I am referring to? A I be¬ 
lieve I do. 

Q Have you observed him lately? 

Mr. Lawrence. He is not in the room. He has left the 
room. 

The Witness. I have only seen him, at glances, at differ¬ 
ent intervals. 

. By Mr. Burke: 

Q Have you seen him today? A No, I haven’t. 

Q Well, do you believe you know who I am referring 
to? A I believe so. 

113 Q Do you recall seeing that gentleman on or 
about the 22nd or 23rd of January? A Yes, I 

believe so. 

Q And was he at that time in your office, if you recall? 
A No, I don’t recall him at that time in the office. 
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Q Do you recall him having made any inquiries about 
the telegrams which you were preparing? A The follow¬ 
ing day he did. 

Q The following day? A Yes. 

Q You mean what day? A Oh, it has been so long 
ago, I don’t recall the dates. 

Mr. Lawrence. May I interrupt here ? 

The 22nd, it is presumed the awards were made. The 
23rd is the date that the telegrams were supposed to be 
sent out. That was a Thursday and Friday in January. 
Friday is the day I think he is referring to now. 

By Mr. Burke: 

Q What was the nature of the inquiry that he made? 
A He asked me if I was sending a telegram to the New 
Orleans Shipwrecking Company, and I answered, “Yes.” 

Q Was there any other conversation? A No. He 
didn’t ask me what the contents of the telegrams were, and 
I didn’t give any other information. 

114 Mr. Burke. That is all. Thank you. 

C ross-Examination 
By Mr. Lawrence: 

Q This telegram that you were typing for the New 
Orleans Shipwrecking Corporation was a telegram of 
notification of award of the sale of certain vessels, was it 
not? A I believe so. I type so many telegrams, I don’t 
recall offhand. 

• • • • 

Mr. Burke. If your Honor please, will the Court take 
judicial notice of the regulation published in the Federal 
Register that, relating to the organization, functions and 
delegations of final authority of the Maritime Commission, 
and found in the Federal Register, for September 11,1946, 
where it says: 

“The Office of the Secretary is responsible for appro¬ 
priate notification of Commission actions.” 
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And I ask the Court whether the Court will notice that 
judicially. 

The Court. Yes. 

• • • • 

115 Ralph 0. Clare 

was recalled as a witness for and on behalf of the 
plaintiff, in rebuttal, and, having been previously duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Lawrence: 

Q Mr. Clare, has your company or the Purdy Company, 
which controls the New Orleans Shipwrecking Company, 
or yourself, ever received notification from anybody in the 
Commission relative to sales of vessels? A Yes. 

Q I hand you herewith two telegrams. Are these the 
two telegrams that you received from some employee of 
the Commission, signed by Mr. Bannister? A This tele¬ 
gram dated May 30,1947, date line out of Washington, ad¬ 
dressed to me, 20 North Wackard Drive, having to do with 
the sale of vessel ATA-173, this telegram is my official 
notification from the U. S. Maritime Commission— 

The Court. Just a minute. Is that in the telegram? 

The Witness. Yes, it is. 

The Court. Does it say “It is an official notifica¬ 
tion ”? 

116 The witness. (Reading): 

“Sales of vessel ATA-173, XATR-100 to you as 
is for agreed purchase price approved.” 

The Court. Yes, but you stated that was the official 
communication. 

I have read that and I know what it is, but I don’t see 
that it states that it is the official communication. 

I think that is your deduction on its being sent to you. 
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The Witness. Well, I paid them $105,000.00 for this ves¬ 
sel, your Honor. 

The Court. I will strike out his testimony that that is 
the official notice that he received. 

He may testify that he received that. It has already 
been testified that that person who signed it was an official 
of the Commission. Whether it is the official notice is a 
matter of law and not a matter of testimony. 

The Witness. I received this wire. 

By Mr. Lawrence: 

Q You received this wire? A That is Tight. 

Q Was the sale completed as a result of this? A That 
is right; it was. 

Q And did you get the boat? A I did. 

The Court. Did you receive any other notice than 
that? 

117 The Witness. I don’t recall, your Honor. 

• • • * 

Cross-Examination 
By Mr. Burke: 

Q Do these exhibits 8 and 9 relate to the vessels in¬ 
volved in this case? A No. 

Q Did you receive any such telegram from any member 
of the personnel of the Commission with relation to the 
vessels involved in this case? A No. 

By Mr. Lawrence: 

Q You signed the final sales contract, didn’t you? A 
I didn’t; no. 

Q It was signed, though? A It was signed, yes. 

Q The same thing happened in the Purdy Company as 
in this one (indicating) ? A Yes. 

Q They received the boats? A Yes, sir. 

Q And the contracts of sale? A That is Tight. 

The Court. Have you had those identified? 

Mr. Lawrence. I will now, your Honor. 
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(The two documents referred to were marked Plaintiffs 
Exhibits 8 and 9 for identification, and received in evi¬ 
dence.) 


Pl. Ex. 1 

UNITED STATES MARITIME COMMISSION 
Washington 25, D. C. 

TO PROSPECTIVE PURCHASERS: 

Attached hereto is Invitation for Bids No. PD-X-397 
dated September 17, 1947, by which the Maritime Commis¬ 
sion is inviting sealed bids from United States citizens for 
the purchase of sixty (60) LST’s (Landing Ship Tank), 
the numbers and locations of which are shown on Schedule 
“A”, also attached hereto. 

The vessels listed on Schedule “A” are offered for sale 
for scrapping purposes upon terms and conditions fully set 
forth in the attached Invitation. Bids will be received 
until 2:15 p. m., Eastern Standard Time, October 24, 
1947, and public opening will be held at 2:30 p. m., Eastern 
Standard Time, on that date. 

The attention of prospective purchasers of LST’s for 
operational purposes is invited to the fact that the vessels 
listed on Schedule “A” are available for such purposes at 
a fixed price of $75,000.00 each upon the terms and condi¬ 
tions as set forth in Announcement No. LVS-1, provided 
the purchase is made prior to the actual awarding of the 
vessels under the attached Invitation. 

The foregoing is a brief summary of the contents of the 
attached Invitation for Bids but is not a part thereof. 

J. L. Pimper, Chief 
Large Vessels Sales 
Division 

• • • • 

Invitation for Bids No. PD-X-397 
Dated September 17,1947 


53 A 


THE 

UNITED STATES OF AMERICA 
represented by 

UNITED STATES MARITIME COMMISSION 
hereby invites sealed bids from United States citizens for 
the purchase of the vessels described on the attached list, 
designated Schedule “A” and by this reference made a 
part hereof, upon the following condition: 

That the hulls or hulks of the vessels shall be com¬ 
pletely scrapped, dismembered, dismantled or de¬ 
stroyed, within tiie continental limits of the United 
States, within eighteen months after date of delivery, 
as provided in Section VIII(E) below, 
and otherwise upon the terms and conditions hereinafter 
set forth in ‘ ‘ INFORMATION AND INSTRUCTIONS 
TO BIDDERS.” 

INFORMATION AND INSTRUCTIONS TO BIDDERS 

The United States of America, represented by the 
United States Maritime Commission, is herein referred to 
as the “Commission”, and the successful bidder for the 
purchase of the vessels, or any of them, is herein referred 
to as the “Buyer”. 

I. Bids Considered: (A) Bids may be submitted on 
any or all of the vessels. 

(B) Bidding will be limited to United States citizens. 
To entitle a bid to consideration, it must be accompanied 
by an affidavit setting forth the nationality of the bidder. 
(Attached hereto are suggested forms of “Affidavit of 
Nationality”). To the extent required by the Commission, 
other statements and evidence relative to the citizenship 
of the bidder shall be furnished. No corporation, partner¬ 
ship, or association shall be deemed to be an United States 
citizen for the purpose of its bid, unless it shall meet the 
requirements of Section 2 of the Shipping Act, 1916, as 
amended. 

IL Location, Description, and Inspection of Vessels. 
The vessels are located and described as indicated on the 
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aforesaid Schedule “A”. However, any description or 
other information furnished herein or otherwise concern¬ 
ing the vessels is solely for the general information of 
bidders and its accuracy is not warranted. The vessels 
may be inspected upon application to the parties named 
in the aforesaid Schedule “A”. All inspections shall be 
at the risk of the prospective bidders, and without liability 
to the United States or any department, agent, agency, in¬ 
strumentality, officer, or employee thereof. Prospective 
bidders are cautioned to inspect the vessels and are hereby 
notified that failure to inspect the vessels, or otherwise 
acquire full information as to their identity, physical con¬ 
dition, or otherwise, will in no event form the basis for 
the withdrawal of any bid or the return of any bid guar¬ 
anty after the time fixed for opening bids, or for the rescis¬ 
sion of any contract as a result of acceptance of a bid. 
Any bid submitted without such inspection or other infor¬ 
mation is solely at the risk of the bidder. 

ITT. Form of Bid. Bids shall be submitted in quad¬ 
ruplicate in the form designated “Form of Bid” attached 
hereto. Erasures or other changes in the bid shall be 
explained or noted over the signature of the bidder. Each 
bid shall be complete and shall be duly executed in the 
name of the bidder by its proper officers or other persons 
authorized to execute and deliver the bid. The receipt of 
each and every addendum or amendment to this Invitation 
shall be acknowledged by appropriate notations in the 
spaces provided therefor in the Form of Bid. When re¬ 
quested by the Commission, satisfactory evidence of the 
authority of the officer signing on behalf of the bidder 
shall be furnished promptly. The Commission will not, 
after the time set for opening bids, receive, either directly 
or indirectly, from bidders or from any person or per¬ 
sons acting for them, any communication, plan, or expla¬ 
nation, either oral or in writing, tending to explain or 
modify their bids in any way whatsoever, unless such com¬ 
munication, plan, or explanation is called for by the Com¬ 
mission. 
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IV. Bid Guaranty. No bid for any vessel will be con¬ 
sidered unless it is accompanied by a guaranty satisfactory 
to the Commission in a sum equal to twenty-five per cent 
of the amount of such bid, to insure compliance with the 
terms of the bid. Bidders who submit bids on more than 
one vessel and who do not elect to furnish a guaranty 
bond, as provided below, should submit separate deposits 
in the amount required on each. However, if bids are 
submitted on several of the vessels with a statement that 
only a limited number will be accepted, the deposit need 
not exceed twenty-five per cent of the largest bids sub¬ 
mitted within such limited number. If the Buyer fails 
either to make full payment of the purchase price or to 
furnish the security required under Section V111(F) here¬ 
of, within the time specified therefor, the full amount of 
the guaranty applicable to the vessel(s) with respect to 
which the Buyer is so in default shall be retained by the 
Commission as liquidated damages and not as a penalty. 
A bidder may, at its option, furnish as such guaranty 
either a guaranty bond with surety or sureties satisfactory 
to the Commission or a certified or cashier’s check. In 
case of a guaranty in the form of a certified or casher’s 
check, it shall be in such form as to permit of ready dis¬ 
position thereof by the Commission, and the right to make 
such disposition thereof as shall accomplish the purpose 
for which submitted is hereby reserved to the Commission. 
Such checks may be held by the Commission, uncollected, 
at bidder’s risk. 

The checks of unsuccessful bidders will be returned as 
soon as practicable. 

V. Identification and Opening of Bids: (A) Each 
bid shall be enclosed in a sealed envelope marked: 

“Bid for the Purchase of the Vessels_ 

pursuant to: 

(a) Invitation for Bids No. PD-X-._ 
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(b) Addendum No.dated- 

(Listing the Invitation and any addenda by 
number and date), 

and this envelope enclosed in another and addressed to 
Secretary, United States Maritime Commission, Boom 
4852, Commerce Building, Washington 25, D. C., and must 
be received before 2:15 p. m. Eastern Standard Time Oc¬ 
tober 24, 1947. The bids will be publicly opened and read 
at 2:30 p. m. Eastern Standard Time on said date, at the 
offices of the United States Maritime Commission, Com¬ 
merce Building, Washington 25, D. C. 

(B) The Secretary, the officer who will open the bids, 
will decide when the specified time has arrived, and no bid 
received thereafter will be considered, except that, when a 
bid arrives by mail after the time fixed for opening but be¬ 
fore award is made, and it is shown to the satisfaction of the 
Commission that the non-arrival on time was due solely 
to delay in the mails for which the bidder was not respon¬ 
sible, such bid may be received and considered. Tele¬ 
graphic bids will not be considered, but modifications by 
telegraph of bids already submitted will be considered if 
received prior to the time fixed for the receipt of bids. 
No responsibility shall attach to a bid not properly ad¬ 
dressed and identified. 

VI. Withdrawal of Bids. A bid may be withdrawn on 
written or telegraphic request to the Secretary prior to 
the time fixed for opening but not thereafter. Negligence 
on the part of the bidder in preparing the bid confers no 
right for the withdrawal of the bid after it has been opened. 

VII. Award and Rejection of Bids. The Commission 
reserves the right to reject any and all bids, call for new 
bids, waive any irregularity in any bid and make such 
award or awards as it may deem most advantageous.' 

VlJLL. Terms of sale. 

(A) Warranties. Each of the vessels is offered for 
sale “as is, where is” at time of delivery, exclusive of 
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leased or licensed equipment, if any, on board, and with¬ 
out warranty, guaranty, or representation as to seaworthi¬ 
ness, condition, description, capacity, tonnage, or other¬ 
wise. However, the bill of sale conveying title in each of 
the vessels from the Commission to the Buyer will fully 
warrant title and freedom from all liens. 

(B) Responsibility for Vessels. The Buyer of each 
of the vessels shall assume all the risks of ownership 
thereof from the time of receipt of notice of acceptance 
of bid, and neither the United States, the Commission nor 
any other department or agency of the United States shall 
thereafter be liable for any loss thereof or damage thereto 
either in whole or in part, nor will the buyer be excused 
from performance or the purchase price be reduced by 
reason thereof. 

(C) Payment of Purchase Price. The Buyer of each 
of the vessels shall pay the full purchase price thereof 
in cash or by certified or cashiers check on or before de¬ 
livery thereof to the Buyer, but not later them forty (40) 
days from date of receipt of notice of acceptance of bid. 
In the absence of default by the Buyer in making payment 
of the full purchase price and furnishing the security re¬ 
quired under Section VIII(F) hereof, the bid guaranty of 
the Buyer, except in the case of a guaranty bond, shall be 
applied in partial payment of the purchase price. 

(D) Delivery of Vessels. 1. The Commission or other 
Government agency having custody will, without cost or 
expense to the Buyer, but at the risk of the Buyer, break 
each vessel out from its present location into the stream 
within ten (10) days after receipt of written request there¬ 
for from the Buyer, and the Buyer shall accept delivery 
of the vessel(s) in the stream at that point, provided, how¬ 
ever, that the Commission or other Government agency 
shall not be liable for delay in breaking any vessel out 
due to conditions beyond its control or conditions which by 
the exercise of reasonable diligence it was unable to pre¬ 
vent Each of the vessels will be delivered to the Buyer 
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together with a bill of sale in substantially the usual gov¬ 
ernment form, and the Buyer must accept such delivery 
within forty (40) days from the date of receipt of notice 
of acceptance of bid; provided, however, that in the event 
the Buyer is delayed in accepting delivery beyond the time 
specified therefor and the Commission is satisfied that such 
delay has been caused by conditions beyond the control 
of the Buyer, or if the Commission is satisfied that such 
delay has been caused by conditions which by the exercise 
of reasonable diligence the Buyer was unable to prevent, 
then the Commission shall grant the Buyer a written 
extension of time for accepting delivery for such period 
as in the judgment of the Commission shall be just, reason¬ 
able and proper. The decision of the Commission as to the 
existence of the cause or causes of such delay, and also as 
to the extension of time which shall be granted, shall be 
final and conclusive upon the Buyer. Applications for ex¬ 
tension of time shall be filed in writing with the Commis¬ 
sion within ten (10) days from the time delivery is other¬ 
wise required to be accepted, unless the Commission shall 
extend the time in writing for the filing of such applica¬ 
tion. 

2. If the Buyer fails or refuses to accept delivery within 
the time specified therefor, or any extension thereof, the 
actual damages to the Commission for the delay will be 
difficult of ascertainment, and in lieu thereof the Buyer 
shall pay to the Commission, as liquidated damages, and 
not as a penalty, the sum of $15,000 per day, or fraction 
thereof, of delay, and the Buyer and his surety shall be 
liable for the amount thereof; provided, however, that in 
the event of such default or failure of the Buyer in accept¬ 
ing delivery, the Commission shall also have the right, 
upon giving ten (10) days written notice to the Buyer, 
(a) to store each vessel elsewhere for the account and at 
the expense of the Buyer, (b) to rescind the sale, or (c) 
to resell each vessel for the account of the Buyer upon 
such terms and conditions as it may deem proper, charging 
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against the Buyer and its Surety in either of said cases 
(a), (b), or (c) any excess cost occasioned the Commis¬ 
sion thereby, together with any liquidated damages there¬ 
tofore accrued on account of such default or failure. The 
exercise by the Commission of one or more of the rights 
herein specified will not preclude the Commission from 
exercising any other rights it may have against the Buyer. 

(E) Scrapping of Hulls of Hulks of Vessels. The sale 
of the vessels shall be subject to the following conditions 
which form a substantial part of the consideration (As 
hereinafter used in this Section VTII(E), the term “ves¬ 
sels” shall mean the vessels purchased by the Buyer. If 
only one vessel is purchased by the Buyer, however, the 
terms “vessels”, “any of the vessels”, “each of the ves¬ 
sels”, and similar terms as hereinafter used in this Section 
VIH(E) shall be deemed to refer to the vessel purchased): 

1. (a) The Buyer shall, within eighteen months 
after the date of delivery, completely scrap, dismem¬ 
ber, dismantle or destroy the hulls or hulks of the 
vessels, within the continental limits of the United 
States, in such manner and to such extent as will pre¬ 
vent the further use thereof, or any part thereof, as 
vessels, barges, steamships, or any other means of 
transportation whatsoever, or as any component or 
part thereof, except such of the vessels or hulls or 
hulks of the vessels as may be lost at sea or otherwise 
destroyed. 

(b) The Buyer shall not at any time operate any 
of the vessels, or cause or permit same to be operated, 
except for the purpose of moving them from their 
present locations to the plants or yards at which the 
hulls or hulks thereof are to be scrapped, dismantled, 
dismembered, or destroyed, as aforesaid, and shall 
not carry on any of the vessels or cause or permit to 
be carried on same, any cargo for its own account or 
for the acount of'others, or use any of the vessels, or 
cause or permit same to be used, for any commercial 
purpose whatsoever, while transporting or moving 
the same as aforesaid or at any other time. 


60 A 


(c) None of the vessels, nor any part hereof, shall 
be permited to become a menace or obstruction to 
navigation either while being moved or while the balls 
or hoiks thereof are being scrapped, dismantled, dis¬ 
membered, or destroyed, as aforesaid, and in the event 
that any of the vessels, or any part thereof, shall at 
any time become a menace or obstruction to naviga¬ 
tion, the Buyer shall, at its own cost and expense, 
remove the same forthwith, and upon its failure so to 
do the Commission may, through any agent or agen¬ 
cies it may designate, remove said menace or obstruc¬ 
tion at the cost and expense of the Buyer and/or its 
Surety, but no obligation shall be imposed upon the 
Commission to remove the same. 

2. In the event the Buyer is delayed in moving, scrap¬ 
ping, dismantling, dismembering, or destroying the hulls 
or hulks of any of the vessels, in the manner aforesaid, and 
the Commission is satisfied that such delay has been caused 
by conditions beyond the control of the Buyer, or if the 
Commission is satisfied that such delay has been caused 
by conditions which by the exercise of reasonable diligence 
the Buyer was unable to prevent, then the Commission 
shall, by consent in writing, extend the time for scrapping, 
dismantling, dismembering, or destroying the hulls or 
hulks of said vessels for such period as in the judgment 
of the Commission shall be just, reasonable, and proper. 
The decision of the Commission as to the existence of the 
cause or causes of such delay, and also as to the extension 
of time which shall be allowed, shall be final and conclu¬ 
sive upon the Buyer. Applications for extension of time 
shall be filed in writing with the Commission not later than 
sixty (60) days after the happening of the event causing 
the delay, unless the Commission shall extend the time in 
writing for the filing of such application. 

3. The obligations to be performed by the Buyer under 
the provisions of this Section vUUl(E) and in the manner 
set forth are the primary considerations for the sale of 
the vessels, and the time is of the essence in the perform¬ 
ance of such obligations. The failure of the Buyer to per- 
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form any of such obligations within the time and in the 
ma n ner set forth, or within such extension of time as the 
Buyer shall have been granted by the Commission, will 
cause the Commission substantial damage, and the amount 
of such damage will be difficult of ascertainment. In order 
to protect itself against indefiniteness and uncertainty of 
liability, the Buyer agrees: 

(a) In the event the Buyer shall at any time oper¬ 
ate or use any of the vessels, or cause or permit any 
of the vessels to be operated or used, except as herein 
provided, the Buyer shall pay to the Commission, as 
and for liquidated damages and not as a penalty, in 
addition to any other sum or sums payable here¬ 
under, the sum of $200,000 per day for each vessel, for 
each day such vessel is in operation or use, except as 
herein provided; and 

(b) In the event the Buyer shall fail, neglect or 
refuse to scrap, dismantle, dismember, or destroy the 
hulls or hulks of any of the vessels, in the manner 
herein provided and within the time specified in the 
foregoing subsection (E) (1) (a), or such extension 
of time as the Buyer shall have been granted under 
the foregoing subsection (E) (2), the Buyer shall pay 
to the Commission, as and for liquidated damages and 
not as a penalty, in addition to any other sum or sums 
payable hereunder, the sum of One Hundred Dollars 
($100.00) per day for each vessel, for each day the 
Buyer shall be in default as to such vessel, for a maxi¬ 
mum of one hundred eighty (180) days and 

(c) In the event the Buyer shall fail, neglect, or 
refuse to scrap, dismantle, dismember, or destroy the 
hulls or hulks of any of the vessels, in the manner here¬ 
in provided and within a period of one hundred eighty 
(180) days after the time specified in the foregoing 
subsection (E) (1) (a), or such extension of time as 
the Buyer may have been granted under the foregoing 
subsection (E) (2), then, and in that event, there shall 
be a total default with respect to such vessel (s), 
whereupon the Buyer shall pay to the Commission, as 
liquidated damages and not as a penalty, in addition 
to any other sum or sums payable hereunder, a lump 
sum amount of Twenty-five Thousand Dollars ($25,- 
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000.00) for each hull or hulk which is not completely 
scrapped, dismantled, dismembered, or destroyed in 
the m ann er herein provided and within the time afore¬ 
said. 

(d) In the event the Buyer shall scrap, dismantle, 
dismember or destroy the hulls or hulks of any of the 
vessels beyond the continental limits of the United 
States, the Buyer shall pay to the Commission, as 
liquidated damages and not as a penalty, in addition 
to any other sum or sums payable hereunder, the sum 
of $15,000.00 for each vessel whose hull or hulk is 
scrapped, dismantled, dismembered or destroyed be¬ 
yond the continental limits of the United States. 

The payment of liquidated damages as herein provided, 
however, shall not prevent the Commission from terminat¬ 
ing this contract as hereinafter provided. Neither shall 
such payment entitle the Buyer to operate or use any of 
the vessels, or to cause or permit any of the vessels to be 
operated or used, except as herein provided, nor be a 
waiver of any of the obligations or agreements to be per¬ 
formed bv the Buver hereunder. 

* 

4. In the event that: 

(a) The Buyer shall operate any of the vessels, or 
cause or permit any of the vessels to be operated, other 
than as hereinabove provided; or 

(b) The Buyer shall carry on any of the vessels, 
or cause or permit to be carried on any of the vessels, 
any cargo for its own account or for the account of 
others, or use any of the vessels, or cause or permit 
any of the vessels to be used, for any commercial pur¬ 
pose whatsoever; or 

(c) The Buyer shall cause or permit any of the 
vessels, or any part thereof, to become a menace or 
obstruction to navigation and not removed as afore¬ 
said; or 

(d) The Buyer shall fail, neglect or refuse to 
scrap, dismantle, dismember, or destroy the hulls or 
hulks of any of the vessels, in the manner herein pro¬ 
vided, and within one hundred eighty (180) days after 
the time specified in the foregoing subsection (E) (1) 
(a), or such extension of time as the Buyer shall have 
been granted under the foregoing subsection (E) (2); 
or 
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(e) The Buyer shall scrap, dismantle, dismember 
or destroy the hulls or hulks of any of the vessels be¬ 
yond the continental limits of the United States; or 

(f) The Buyer shall fail to pay liquidated damages 
as herein provided; 

then, and upon the occurrence of any one or more of such 
events, the Commission may terminate this contract as to 
further performance by written notice to be served upon 
the Buyer either personally or by leaving said notice at 
its principal office with its officer or agent in charge thereof, 
or by service upon the master, if any, aboard any of the 
vessels, and thereupon the Buyer shall cease to have any 
interest in any of the vessels, or any part thereof, not 
scrapped, dismantled, dismembered, or destroyed, as here¬ 
in provided, or hereunder, and shall cease to have any 
benefits from the further continuation of this contract The 
Buyer agrees that such termination shall not release the 
Buyer and/or its Surety from the payment of liquidated 
damages, but that the Buyer and its Surety shall be liable 
to pay the liquidated damages that are due and payable, 
as herein provided, from the Buyer to the Commission at 
the time of service of the said written notice. 

In the event this contract is terminated as to further 
performance, as above provided, the Buyer agrees that it 
will forthwith upon receipt of directions from the Com¬ 
mission surrender to the Commission the actual possession 
of any of the vessels, or any part thereof, not scrapped, 
dismantled, dismembered, or destroyed, as herein pro¬ 
vided, and deliver to the Commission a properly executed 
bill of sale for each of such vessels conveying the vessel, 
or any part thereof, not scrapped, dismantled, dismem¬ 
bered, or destroyed as herein provided, to the Commission 
with full warranty of title and freedom from all liens. 

(F) Performance Bond. The Buyer shall furnish to 
the Commission, on or before delivery of the vessel(s) 
purchased but not later than forty (40) days from date 
of receipt of notice of acceptance of bid, its bond in a sum 
equal to $10,000.00 per vessel purchased, with a surety or 
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sureties satisfactory to and approved by the Commission, 
conditioned upon the faithful performance and observance 
of all the agreements, covenants, and conditions to be per¬ 
formed and observed by the Buyer hereunder. The Com¬ 
mission will, at the end of each six months or longer period, 
consent to a reduction in the amount of said bond for each 
vessel scrapped, dismantled, dismembered or destroyed as 
herein provided, within. ;said period, on the basis of 
$10,000.00 per vessel, provided the Buyer shall not be in 
default in the performance and observance of any of the 
agreements, covenants and conditions to be performed and 
observed by the Buyer hereunder. 

(G-) Sale or Assignment. The Buyer shall neither sell 
nor assign any of its rights or obligations hereunder with¬ 
out the prior written consent of the Commission. 

(H) Successors and Assigns. All the covenants, stip¬ 
ulations and agreements herein contained are and shall be 
binding upon the respective heirs, administrators, execu¬ 
tors, successors and assigns, if any, of the Buyer and of 
the Commission. 

(I) Beneficiaries. The submission of a bid shall be 
considered a representation that no Member of or Dele¬ 
gate to Congress nor Besident Commissioner is or shall 
be admitted to any share or part of this contract or to 
any benefit that may arise therefrom, except as provided 
in Sec. 116 of the Act approved March 4, 1909 (35 Stat. 
1109); and that no Member of or Delegate to Congress nor 
Resident Commissioner is employed by the Buyer, either 
with or without compensation, as an attorney, agent, officer, 
or director (Sec. 805(e), Merchant Marine Act, 1936). 

UNITED STATES OF 
AMERICA 

By: UNITED STATES 
MARITIME COMMISSION 
By: R. L. McDonald 
Assistant Secretary 
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SCHEDULE “A” 

(Invitation for Bids No. PD-X-397) 

LST’S FOB SCRAPPING 

All vessels listed in the Schedule are Navy type LST 
Landing Ships of the following principal design charac¬ 
teristics : 


Length 0. A 328' 0" 

Length B. P. 316' 0" 

Breadth 5(X 0" 

Molded Depth—Amidship 25' 2" 

Main Engines, 900 EL P. General Motors 

Diesels—Single Reduction Gear 2 

Diesel driven generators—100 K. W. 3 

Light Displacement—Approx. 1600 tons 


Note: The above description and information is solely 
for general information and its accuracy is not warranted. 
Hours of inspection are from 8 a. m. to 4 p. m., Monday 
through Friday, except Holidays. 

• • • • 


EAST COAST 


The following vessels are located in the U. S. Naval 
Berthing Area, Wando River, Charleston, South Carolina. 
For permission to inspect, apply to Office of Port Director, 
Building 4, 4th Floor, U. S. Naval Base, Charleston, South 

Carolina: 



LST 119 
LST 121 
LST 123 
LST 244 
LST 556 


LST 571 
LST 593 
LST 646 
LST 740 
LST 932 





GULF COAST 


The following vessels are located in the U. S. Naval 
Berthing Area, Inland Waterway, Calcasien River, Lake 
Charles, Louisiana. For permission to inspect, apply to 
Lt R. M. Reed, Calcasien River Naval Berthing Area, Lake 


Charles, Louisiana. 

Telephone Lake Charles 7326: 

LST 221 

LST 739 

LST 464 

LST 746 

LST 487 

LST 768 

LST 564 

LST 793 

LST 584 

LST 831 

• • • • 

WEST COAST 

The following vessels are located in Kilisnt Harbor near 
Port Townsend, Washington. For permission to inspect 
apply to Security Officer, Inactive & Excess Vessels, Nord- 

land, Washington: 


LST 801 

LST 960 

LST 869 

LST 995 

LST 919 

LST 998 

LST 923 

LST 1044 

LST 925 

LST 1057 

• § • • 

The following vessels are located in Suisun Bay Anchor- 

ages #28 and #29. 

For permission to inspect apply to 

Officer in Charge, Navy Barge at foot of 8th Street, An¬ 
tioch or to Security Officer, U. S. Naval Shipyard, Vallejo, 

California: 


LST 42 

LST 495 LST 922 

LST 168 

LST 615 LST 926 

LST 224 

LST 621 LST 940 

LST 272 

LST 622 LST 951 

LST 286 

LST 669 LST 992 
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LST 307 

LST 680 

LST 1000 

LST 384 

LST 741 

LST 1020 

LST 479 

LST 815 

LST 1058 

LST 481 

LST 873 

LST 1063 

LST 485 

LST 879 

LST 1106 


• • • • 


PLF’S. EX. 1 

CA-421-48 

FORM OF BID 
(Submit in Quadruplicate) 

Street Address 122 S. Michigan Ave. 
Place Chicago 3, Illinois 
Date October 22,1947 

Secretary 

United States Maritime Commission 
Room 4852 

Department of Commerce Building 
Washington 25, D. C. 

In response to your Invitation for Bids No. PD-X 397 
dated Sept 17, 1947 Information and Instructions to Bid¬ 
ders, and the following Addenda (if any) issued pursuant 
to said Invitation: 

(1) Addendum No. 1 Dated September 29,1947 

(2) Addendum No_Dated_ 

all of which by this reference are incorporated herein and 
made a part hereof, and subject to all the terms and con¬ 
ditions thereof, the undersigned hereby offers to purchase 
the following vessel(s) for the indicated amoxmt(s): 


LST 


LST 


No. 

Amount 

No. 

Amount 

119 

$18,300.00 

221 

$28,800.00 

121 

$15,400.00 

464 

$25,900.00 

123 

$14,200.00 

487 

$24,700.00 

244 

$13,600.00 

564 

$24,100.00 
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556 

$12,700.00 

584 

$23,200.00 

571 

$18,300.00 

739 

$28,800.00 

593 

$12,700.00 

746 

$23,200.00 

646 

$11,800.00 

768 

$22,300.00 

740 

$18,300.00 

793 

$28,800.00 

932 

$11,800.00 

831 

$22,300.00 


(NOTE: If bids are submitted on more than one vessels, 
the bidder must indicate the type of award it is willing to 
accept by placing an “X” or the appropriate number, as 
the case may be, in the proper space below. In the ab¬ 
sence of any indication, it will be assumed that the bidder 
is willing to accept an award of all or any of the vessels.) 
(a) AH only ( ) (b) All or any ( ) 

(c) Any but not more than 10 

(d) Any but not less than- 

(e) Any but not more than-nor less than- 

Enclosed is security, as required, consisting of (if bid is 

for more than one vessel, a separate deposit for each 
should be submitted, except in the case of a guaranty 
bond. However, if bids are submitted on several vessels 
with an indication that only a limited number will be 
accepted the deposit need not exceed 25% of the largest 
bids submitted within such limited number): 

Enclosed, also, is the required Affidavit of Nationality 
of the undersigned. 

(1) In presence of: 

- New Orleans Shipwrecking 

- (Name of Bidder) 

(Name) By:- 

(Address) President 

(2) ATTEST: (Name and Title) 

(Affix Corporate Seal) 

(Name and Title) 

ASSISTANT SECRETARY 
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(1) For use by witness in ease bidder is an individual 

or partnership 

(2) For use by attesting official in case bidder is a 

Corporation 

FORM OF ACCEPTANCE 

The United States of America, represented by the United 
States Maritime Commission, hereby accepts the above 
bid with respect to the vessel(s)_ 


This agreement shall be known and identified as Con¬ 
tract No. MCc-_. 

UNITED STATES OF AMERICA 
By: UNITED STATES MARITIME 
COMMISSION 

By:- 

Secretary 

ATTEST: 


Assistant Secretary 

AFFIDAVIT OF NATIONALITY 
(Corporation) 

STATE OF_ 

COUNTY OF _ 

ss* 
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I,__ the- 

of the _, herein referred to as Bidder, 


being duly sworn, do depose and say as follows: 

1. That the Bidder is a corporation duly organized and 

existing under and pursuant to the laws of- 

with principal offices at_ 

2. The names and addresses of all the officers and di¬ 
rectors of the Bidder are set forth below. 

# 3. That in my capacity as said_, 

I am thoroughly familiar with the Bidder’s corporate rec¬ 
ords and stock books and personally know the officers and 
directors. 

•4. That all of the officers and directors of the Bidder 
are citizens of the United States. 

*5. That title to_percent of the stock of the 

Bidder is vested in citizens of the United States free from 
any trust of fiduciary obligation in favor of any person not 

a citizen of the United States; that_percent of 

the voting power in the Bidder is vested in citizens of the 
United States; that there is no contract, understanding, or 
arrangement that more than_percent of the vot¬ 

ing power of the Bidder may be exercised, directly or indi¬ 
rectly, on behalf of any person who is not a citizen of the 
United States, and that the control of the Bidder is not 
conferred upon nor permitted to be exercised by any person 
who is not a citizen of the United States by any means what¬ 
soever. 


Subscribed and sworn to before me this_day of 

_, 194....... 

My commission expires_ 


Notary Public. 


• Only the affidavits of corporations claiming to be Amer¬ 
ican citizens as defined by section 2 of the Shipping Act, 
1916, as amended, need include paragraphs 3, 4, and 5. 
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Officers and Directors: 

Name Title Address 

Note—See reverse side for form of affidavit applying to 
individuals 

Filed May 18,1948 Harry M. Hull, Clerk 


AFFIDAVIT OF NATIONALITY 

STATE OF_ 

COUNTY OF_ ss: 



■» 


being duly sworn, depose and say that I am a national of 
-by virtue of: 


•(a) Birth at_, 

on the_day of_, 

•(b) Naturalization by _, 

on the_day of_, 

and that I have not, since the date indicated above, be¬ 
come a citizen of any other country or taken any oath of 
allegiance to any other government. 


Subscribed and sworn to before me this_day 

of_, 194_ 


Notary Public 


• Strike out or vary to express true facts. 

NOTE.—If bid is otherwise acceptable, documentary evi¬ 
dence of the facts stated above may be required before bid 
is accepted. 

CA 421-48 

Filed May 18 1948 Harry M. Hull, Clerk 

Invitation for Bids No. PD-X-397 
Dated—September 17, 1947 
Addendum No. 2 
Dated—October 7,1947 
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THE 

UNITED STATES OF AMERICA 
represented by the 

UNITED STATES MARITIME COMMISSION 
hereby amends Invitation for Bids No. PD-X-397, dated 
September 17, 1947, for the purchase of LST type vessels 
for scrapping, in the following respect: 

By deleting from Schedule “A” LST Numbers 995 
and 998 located in Kilisut Harbor near Port Town¬ 
send, Washington 

Bids submitted on these vessels will not be considered. 

i 

As provided in the Invitation, the receipt of this Ad¬ 
dendum must be acknowledged by appropriate notation in 
the space provided therefor in the Form of Bid. 

UNITED STATES OF AMERICA 
By: UNITED STATES MARITIME 
COMMISSION 

By: R. L. McDonald 
Assistant Secretary 
Invitation for Bids No. PD-X-397 
Dated—September 17,1947 
Addendum No. 1 
Dated—September 29, 1947 
THE 

UNITED STATES OF AMERICA 
represented by the 

UNITED STATE MARITIME COMMISSION 
hereby amends Invitation for Bids No. PD-X-397, dated 
September 17, 1947, for the purchase of LST type vessels 
for scrapping, in the following respect 

(A) By changing the figure 1 * $15,000 1 ’ appearing in line 
5 of Section VII1(D)2 to read “$15.00”. 

As provided in the Invitation, the receipt of this Ad¬ 
dendum must be acknowledged by appropriate notation in 
the space provided therefor in the Form of Bid. 

UNITED STATES OF AMERICA 
By: UNITED STATES MARITIME 
COMMISSION 
By: R. L. McDonald 

Assistant Secretary 
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PLF’S. EX. 3 

WESTERN UNION 
CA 421-48 

Filed May 18 1948 Harry M. Hull, Clerk 

WM09 1948 Jan 23 PM 1 58 

W. DC 27 33 DL Collect —DC Washington, D. C. 23 250 P. 

N 0 Shipwrecking Corp Purdy 

122 South Michigan Blvd Chgo— 

C 694 

Successful in securing award to you of LST 119 571 
740 in Charleston stop Maritime Commission today wiring 
award to you of these three vessels and the twelve LST 
vessels West Coast— 

Nathan Siegel. 


CA 421-48 


PLF’S. EX. 4 

CA-421-48 

With attachments “A & B” 
ATTACHMENT TO DEPOSITION OF A. J. WILLIAMS 
January 22,1948 Special Meetings) (Second Session) 
Proceedings of the United States Maritime Commission. 
Present: Vice Chairman McKeough, presiding, and Com¬ 
missioners Mellen and Parkhurst, a quorum. (Chair- 
• man Smith absent on official business from 3:30 p. m. 
to 4:30 p. m., at which time he entered the meeting and 
assumed the chair. He withdrew at 5:10 p. m., on 
official business, and Vice Chairman McKeough again 
assumed the chair.) (Commissioner Carson absent 
from the meeting on official business, but present at 
the Executive Session from 4:45 p. m. to 5:00 p. m.) 
Also present: Stephen F. Manning, Jr., Assistant to the 
Secretary; B. L. Hunter, Chief, Bureau of Purchase 
and Sales (entered the meeting at 4:15 p. m., and with- 
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1 drew at 4:40 p. m.); Wade H. Skinner, General Coun¬ 
sel (entered the meeting at 5:10 p. m.); A. J. Williams, 
Secretary (withdrew from the meeting at 4:45 p. m., 
and reentered at 5:00 p. m.) 

Appearances: Colonel DeLong and two other representa¬ 
tives of the Barge Line operating to Alaska (withdrew 
from the meeting at 4:00 p. m.) 

The Commission convened at 3:30 p. m., was in Execu¬ 
tive Session from 4:45 p. m. to 5:00 p. m., and adjourned 
at 6:00 p. m. 

• • • • 

Disposal of LST’s for scrapping purposes—Invitation for 
bids PDX-397, 404, 412, and 418. 

The Commission next considered the matter of disposal 
of LST’s. 

Mr. Hunter pointed out that there were outstanding four 
recommendations for award involving Invitations for Bid 
PDX-397, 404, 412, and 418. In analyzing these recommen¬ 
dations, Mr. Hunter pointed out that by virtue of optional 
sales of individual LST’s for $75,000 each, there remained 
to date 172 LST’s which could be awarded immediately to 
the high bidders in accordance with the recommendations 
of the Chief, Large Vessel Sales Division, on the four PDX. 
He stated that 12 of these LST’s were located at Lake 
Charles, Louisiana, and that if action were taken awarding 
the other 160, there would remin unsold to date a total of 
57 LST’s declared to the Commission. Of this 57, a total 
of 15, including 12 on two of the PDX’s, were located at 
Lake Charles. 

There were again presented the following memoranda 
which had been considered at previous meetings of the 
Commission and referred to Commissioner Mellen: 

ATTACHMENT A 
ATTACHMENT B 
• • • • 
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During discussion on the foregoing items, Chairman 
Smith entered the meeting at 4:30 p. m., and assumed the 
chair. 

After discussion, by the “yea” votes of Chairman Smith 
and Commissioners McKeough, Mellen, and Parkhurst, the 
Commissioners approved the recommendations in the fore¬ 
going memoranda from the Chief, Large Vessel Sales Di¬ 
vision, dated October 30, December 8, and December 18, 
1947, and January 19,1948. 

The Commission, by the “yea” votes of Chairman Smith 
and Commissioners McKeough, Mellen, and Parkhurst, di¬ 
rected that the unsold vessels included in the foregoing rec¬ 
ommendations located at Lake Charles, Louisiana, be elimi¬ 
nated from the foregoing and all bids therefor were re¬ 
jected. 

The Commission, by the “yea” votes of Chairman Smith 
and Commissioners McKeough, Mellen, and Parkhurst, di¬ 
rected that all remaining unsold LST’s be advertised for 
scrap. 

With respect to the foregoing memorandum dated Janu¬ 
ary 7, 1948 from the Chief, Large Vessel Sales Division, 
relative to sale of LST’s for use as non-self-propelled ves¬ 
sels, the Commission, by the “yea” votes of Chairman 
Smith and Commissioners McKeough, Mellen, and Park¬ 
hurst, approved recommendation 2 thereof. 

The proper officers of the Commission were authorized 
and directed to take any and all actions necessary and 
proper to carry the action of the Commission as above set 
forth fully into effect. 

• • • • 


PLF’S. EX. 5 

CA 421-48 

Filed May 18 1948 Harry M. Hull, Clerk 












ATTACHMENT TO DEPOSITION OF A. J. WILLIAMS 


January 23, 1948. 

(Special Meeting) 

Proceedings of the United States Maritime Commission 

Present: Vice Chairman McKeough, presiding, and Com¬ 
missioners Mellen and Parkhurst, a quorum, (Chair¬ 
man Smith entered the meeting at 3:30 P. M., with¬ 
drew at 5:15 P. M., and reentered at 5:30 P. M. (dur¬ 
ing his absence Vice Chairman McKeough assumed 
the chair). Commissioner Mellen withdrew from the 
meeting at 4:30 P. M. and reentered at 5:05 P. M. 
Commissioner Parkhurst withdrew from the meeting 
at 4:50 P. M., reentered at 5:10 P. M., and withdrew 
at 5:30 P. M. Commissioner Carson absent on official 
business.) 

Also Present: Wade H. Skinner, General Counsel; Ward 
B. Freeman, Assistant to Commissioner Carson; T. EL 
Reavis, Chief, Bureau of Accounts (withdrew from 
the meeting at 2:50 P. M.; E. G. Montgomery, Chief, 
Personnel Management Division, Office of the Secre¬ 
tary (withdrew from the meeting at 2:50 P. M.); C. H. 
McDaniel, Chief, Government Aids Division, Office of 
the Secretary (withdrew from the meeting at 3:45 
P. M.); Burton L. Hunter, Chief, Bureau of Purchase 
and Sales (entered the meeting at 4:00 P. M.); G. H. 
Helmbold, Chief, Bureau of Operations, and James L. 
Pimper, Chief, Large Vessel Sales Division, Bureau 
of Purchase and Sales (entered the meeting at 4:40 
P. M.); A. J. Williams, Secretary, and R. L. McDon¬ 
ald, Assistant Secretary (entered the meeting at 5:20 
P. M.). 

• • • • 

Disposal of LST’s for scrapping purposes—Invitation for 
Bids PDX-397, 404, 412, and 418—Modification of 
previous action. 
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Commissioner Mellen moved for reconsideration of the 
action of January 22, 1948, with respect to LST’s. The 
motion was seconded by Commissioner McKeough. 

Commissioner Mellen stated that following the Com¬ 
mission’s action of January 22, 1948, he further discussed 
with Mr. Hunter the matter of the prices bid under 
PDX-397, 404, 412 and 418. He pointed out that the bids 
in many cases were as much as $10,000 below other bids 
for LST’s in all sections of the country and that offers of 
$40,000 each had been made for the purchase of LST’s 
for use as non-self propelled barges. 

After discussion, by the “yea” vote of Vice Chairman 
McKeough and Commissioners Mellen and Parkhurst, the 
Commission adopted the motion for reconsideration. 

After further discussion, by the “yea” vote of Vice 
Chairman McKeough and Commissioners Mellen and Park- 
hurst, the Commission took the following action: 

(1) Rescinded action of January 22, 1948, with re¬ 
spect to PDX-397,404,412 and 418. 

(2) Approved the award as recommended by the 
Chief, Large Vessel Sales Division, in his memorandum 
dated January 19, 1948, under PDX-418 for the sale of 
8 LST’s at Suisun Bay, and rejected all other bids, and 
further directed that the subject unsold vessels be re- 
advertised for sale under the same terms and conditions. 

(3) Rejected all bids under PDX-412 and directed that 
the subject unsold vessels be readvertised for sale under 
the same terms and conditions. 

(4) Approved the sale of one LST located at James 
River under PDX-404 as recommended by the Chief, Large 
Vessel Sales Division, in his memorandum dated December 
8, 1947, and rejected all other bids, and further directed 
that the subject unsold vessels be readvertised under the 
same terms and conditions. 

(5) Rejected all bids under PDX-397 and directed 
that the subject unsold vessels be readvertised under the 
same terms and conditions. 
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The above-mentioned memoranda are spread in the min¬ 
utes of January 22,1948 (2nd session). 

The proper officers of the Commission were authorized 
and directed to take any and all actions necessary and 
proper to carry the action of the Commission as above set 
forth fully into effect. 

The staff was directed to expedite the issuance of invi¬ 
tations to bid pursuant to the foregoing action. 

During the course of discussion on the foregoing mat¬ 
ter, Mr. McDonald entered the meeting at 5:20 P. M.; 
Commissioner Parkhurst withdrew at 5:30 P. M.; and 
Chairman Smith reentered at 5:30 P. M. and assumed the 
chair. 

• • • • 


PLF’S. EX. 8 

CA 421-48 

Filed May 18 1948 Harry M. Hull, Clerk 

WESTERN UNION 

1947 Mar 17 PM 2:08 
WA 271 Govt DL PD - WUX Washington D C 17 245 P 
The Purdy Co. 

122 South Michigan Ave Chgo— 

Sale of Vessel Major Albert G. Jenkins (ex-Befoe) to 
you as is, where is, for agreed purchase price approved 
contact our agent E. P. Brand Maritime Commission New 
Orleans shipyard New Orleans arrange to pay full pur¬ 
chase price and accept delivery of vessel. Make certified 
or cashiers check payable to US Maritime Commission. 
See that your agent has proper authorization from you in 
writing to accept vessel on your behalf— 

W. C. Banister US Mar. Comm. 

Ex-Befoe. 

• • • • 
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PLF’S. EX. 9 

Filed May 181948 Harry M. Hall, Clerk 
CA 421-48 

WESTERN UNION 

1947 May 30 AM 1:08 

TC 29 

Y. WA15 Govt DL PD — WUX Washington DC 29 434 P 
Ralph 0. Clare— 

20 North Wacker Dr Chgo— 

Sale of Vessel ATA-173 (Ex-ATR-100) to yoa as is, 
where is for agreed parchase price approved. Contact oar 
agent R. H. Harris, Maritime Commission, 209 Washing¬ 
ton Street, Boston, Massachnsetts arrange to pay bal¬ 
ance dae in form of certified or cashier’s check payable to 
US Maritime Commission and accept delivery of vessel. 

W. C. Banister US Mar. Comm. 
ATA-173 (Ex-ATR-100) 209 
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Uniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9896 

New Orleans Shipwrecking Corporation, appellant 

v. 

William W. Smith, Grenville Mellon, Richard Park- 

hurst, Raymond McKeough, and Joseph K. Carson, Jr., 

APPELLEES 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from the judgment entered April 13, 1948, 
dismissing appellant’s complaint, which complaint sought to 
enjoin the Commissioners of the United States Maritime Com¬ 
mission from selling certain vessels. The basis of the action 
was an alleged contract entered into between the appellant 
and the Commission on January 22,1948. 

The events which gave rise to this action began with the 
request by the Commission for bids on certain surplus naval 
vessels, LST’s. On September 17, 1947 the Maritime Commis¬ 
sion issued and published Invitation for Bids No. PD-X-397. 
On this invitation some sixty surplus LST’s were listed for 
sale as scrap. On October 14, 1947, the Commission issued 
and published Invitation for Bids No. PD-X-404, on which 
some sixty additional LST’s were listed for sale for scrapping 
' purposes. With the exception of the PD-X Nos., the dates 
and the identity of the vessels offered for sale, these two invita¬ 
tions were the same. 


(i) 







Both invitations provided that bids were to be submitted 
on a form, copy of which was provided by the Commission and 
attached to the invitation (Jt. App. 54A, 67A-69A). The 
invitations also had attached immediately following the form 
for submission of bids a form of acceptance to be executed by 
the Commission (Jt. App. 69A). The invitations indicated 
that any bid might be withdrawn at any time prior to the time 
fixed for opening. The Commission reserved the right to reject 
any and all bids, to call for new bids, to waive any irregularities 
in any bid and to make such award or awards as it might deem 
advantageous (Par. VII of Invitation, Jt. App. 56A). The invi¬ 
tation also provided “the buyer of each of the vessels shall 
assume all risks of ownership thereof from the date of receipt 
of notice of acceptance of bid, * * *” (Par. VIII (B) of invi¬ 
tation, Jt. App. 57A). The purchase price was to be paid on 
or before delivery of the vessels to the buyer but not later than 
forty days from date of receipt of notice of acceptance of the 
bid (Par. VIII (C) of invitation, Jt. App. 57A). 

The bids received in response to these two invitations were 
to be opened on October 24, 1947, and November 14, 1947, re¬ 
spectively. When the bids were opened appellant was found 
to have been high bidder on some fifteen of the vessels offered 
for sale. 

The policy of the Commission in regard to invitations of 
this nature, and the policy followed in regard to the two invita¬ 
tions here involved, was, after consideration of the recom¬ 
mendations made regarding the sale of vessels by the Chief 
of the Large Vessels Sales Division, to approve or reject those 
recommendations (Jt. App. 31 A). After action had been taken 
by the Commission it then became the duty of the Secretary 
to notify the interested parties (Findings of Fact, Par. 5, Jt. 
App. 15A; Findings of Fact, Par. 12, Jt. App. 16A, 17A; R. 17; 
Jt. App. 32A). This notification was normally made by tele¬ 
gram or by telegram with a follow-up letter (Findings of Fact, 
Par. 5, Jt. App. 15A; Jt. App. 32A). 

On January 22, 1948, the Commission met and, in addition 
to other actions, voted to approve the recommendations of the 
Chief, Large Vessels Sales Division, as to the Invitations to 
Bid here involved. In addition to the Commissioners there 
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also was present the Secretary, the Assistant to the Secretary, 
the General Counsel and the Chief of the Bureau of Purchase 
and Sales (Plfs’ Ex. 4, Jt. App. 73A-75A). None of the in¬ 
terested parties were formally notified of this action by anyone 
authorized by the Commission to do so (Findings of Fact, Par. 
12, Jt. App. 16A, 17A, Jt. App. 34A-35A). Preparation of tele¬ 
graphic notices of the Commission’s action was commenced on 
the following day, but these telegrams were never dispatched. 
On January 23, 1948, the Commission again met, reconsidered 
the action of January 22,1948, with respect to the PD-X’s here 
involved and rescinded its action taken in regard to these invi¬ 
tations (Plfs’ Ex. 5, Jt. App. 77A). 

Appellant had an agent in Washington, one N. Siegel, who 
was employed at a monthly compensation of one hundred 
dollars and whose duties it was to keep the appellant informed 
of the availability of scrap and to report on all bids submitted 
for scrap, by tabulating same. Mr. Siegel was also employed 
by other companies to render similar services in their behalf. 
He was not known in the Commission as an agent of the appel¬ 
lant (Findings of Fact, Par. 10, Jt. App. 16A; Jt. App. 38A; Jt. 
App. 41 A). 

On January 22, 1948, Mr. Siegel was in that section of the 
Commerce Building occupied by the Maritime Commission 
on an errand for another company whom he represented. He 
learned from an acquaintance, not an employee of the Com¬ 
mission, that the Commission had made awards under the 
PD-X’s here involved (Findings of Fact, Par. 6, Jt. App. 15A- 
16A; Jt. App. 26A). After receiving this information, Mr. 
Siegel then went to see Mr. Carter, Chief of the Contract Branch 
of the Large Vessels Sales Division of the Commission. He 
next went to the offices of Mr. Taylor, an Administrative As¬ 
sistant to Mr. Carter. The duties of these gentlemen included 
the preparation of telegrams for the signature of the Secretary 
notifying bidders of the Commission’s action (Findings of 
Fact, Par. 7, Jt. App. 16A). Mr. Siegel then went to the 
offices of the Secretary of the Commission, Mr. A. J. Williams, 
on the errand which had originally brought him to the Com¬ 
mission’s offices. Mr. Siegel testified that before leaving Mr. 
Williams’ office he mentioned to Mr. Williams that he under- 
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stood the Commission had finally made the awards on the 
LST’s. Mr. Williams, according to Mr. Siegel’s testimony, said, 
“Yes, I am glad the whole matter has finally been disposed of.” 
Mr. Williams did not recall any statement of this nature (Jt. 
App. 35A, 38A). The trial court found that the Secretary did 
not deny that the Commission had acted on the invitations here 
involved (Findings of Fact, Par. 9, Jt. App. 16A). There was 
no evidence that Mr. Williams informed Mr. Siegel which 
vessels, if any, had been awarded appellant. 

On the following day Mr. Siegel was still attempting to check 
on these awards. He asked the secretary to Mr. Taylor if she 
had prepared the telegram to the New Orleans Shipwrecking 
Corporation. The secretary told him that she was preparing 
it at that time. Mr. Siegel then sent a telegram to the appellant 
notifying the appellant that the Commission had made the 
awards and that the Commission was wiring the appellant in 
regard to the particular vessels in which they were interested. 

On January 30, 1948, the complaint for an injunction and a 
motion for a preliminary injunction were filed. On the same 
day a temporary restraining order was issued restraining the 
appellees from selling or attempting to sell some nineteen ves¬ 
sels upon which appellant had bid. On February 6, 1948, the 
temporary restraining order was dissolved as to four vessels 
upon which appellant had not been high bidder. The appellee 
brought a motion to dismiss and a motion for summary judg¬ 
ment. At the hearing held on February 13, 1948, the motion 
for a preliminary injunction as well as the motions to dismiss 
and for summary judgment were denied, but the case was ad¬ 
vanced for trial. The trial court dismissed the complaint and 
judgment was entered on April 13, 1948. The appellant then 
brought a motion to compel the defendants to notify prospec¬ 
tive purchasers that these particular vessels were involved in 
litigation. This motion was denied on June 8, 1948, without 
prejudice to appellant’s right to proceed with respect to such 
an application in the Court of Appeals. It appeared from an 
affidavit of J. L. Pimper, Chief of the Large Vessel Sales Divi¬ 
sion of the Maritime Commission that the vessels had been 
sold by the Commission. 


mm 
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STATUTES AND REGULATIONS INVOLVED 

Administrative Procedure Act, 1946. 

Act of June 11, 1946 (60 Stat. 237; Title 5, U. S. C., 

Sec. 1001 et seq.) 

Section 1001: Definitions. 

(d) “Order” means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, or 
declaratory in form) of any agency in any matter other 
than rule making but including licensing. 

“Adjudication” means agency process for the formu- 
lalion of an order. 

Section 1002: Public Information. 

(b) Opinions and Orders. Every agency shall pub¬ 
lish, or, in accordance with published rule, make avail¬ 
able to public inspection all final opinions or orders in the 
adjudication of cases (except those required for good 
cause to be held confidential and not cited as precedents) 
and all rules. 

46 Code Fed. Reg. Sec. 200.3 (Supp. 1946), Maritime 
Commission. 

Section 200.3 Secretary. 

The Office of the Secretary (through 9 Sections) pre¬ 
pares the commission’s agenda and minutes of commis¬ 
sion meetings, and is responsible for appropriate 
notification of commission actions * * *. 

Section 204.1 Opinions, orders and public records 
available for inspection, (a) Pursuant to Section 3 (a) 
and (c), respectively of the Administrative Procedure 
Act (60 Stat. 237) there shall be available: 

(1) For public inspection, all final opinions or orders 
in the adjudication of cases, (except those held by the 
Commission for good cause to be confidential and not 
cited as precedents) and all rules; 

Administrative Code for the Maritime Commission, adopted 
Mar. 20,1946, effective April 24,1946. 

§ 63.7 Records maintained by Minutes Section. 

(a) Accessibility. Formal summaries of action taken 
by the Commission shall be prepared, and an index digest 
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thereof maintained, by the Minutes Section, Office of the 
Secretary. Records maintained by the Minutes Section 
shall be accessible to officers and employees of the Com¬ 
mission on proper identification and for a justifiable 
reason, and shall not be accessible to persons outside the 
Commission without the prior approval of the Secretary. 

(b) Certified copies. Where certified copies of Com¬ 
mission actions or other documents are required for court 
or other purposes, application shall be made to the Office 
of the Secretary. Upon proper identification, and justi¬ 
fication for the request, the Minutes Section shall cause 
a copy to be prepared in proper form. 

SUMMARY OF ARGUMENT 

I 

No contract was consummated for the sale of the vessels. An 
uncommunicated intention to accept an offer is not sufficient 
to result in the formation of a contract. There must be an 
intentional manifestation of assent by the offeree to the offeror. 

II 

The resolution of the United States Maritime Commission to 
accept the recommendations of a division of the Commission 
created no legal obligation without an authorized communica¬ 
tion of that action to the appellant. 

III 

The findings of fact of the court below are conclusive and 
must not be disturbed unless clearly erroneous. 

IV 

Appellant has a complete and adequate remedy at law. 

V 

The United States is an indispensable party to the action 
and has not been joined. 
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ARGUMENT 

I 

No contract was consummated for the sale of the vessels 

It is a basic proposition of the law of contracts that an 
intention to contract which is not communicated to the other 
party is not sufficient to result in the formation of a contract. 
There must be an intentional manifestation of assent by the 
offeree to the offeror. 

Appellant here, by submitting a bid which could be accepted 
or rejected by the Commission was, of course, the offeror. Until 
the Commission performed an intentional and overt act mani¬ 
festing its intent to accept, no contract came into existence. 
Williston on Contracts 5 contains the following statement on 
this point: 

It is customarily said that mutual assent is essential to 
the formation of informal contracts, but it should further 
be stated that the mutual assent must be manifested by 
one party to the other, and except as so manifested is 
unimportant. In some branches of the law, especially 
in the criminal law, a person’s secret intent is important, 
but in the formation of contracts it was long ago settled 
that secret intent was immaterial, only overt acts being 
considered in the determination of such mutual assent 
as that branch of the law requires. 

In the same treatise also appears the following statement: 2 

Intention to accept is unimportant except as manifested. 
It is not infrequently said that the offeree must intend 
to accept. If formation of informal contracts depend 
upon actual intention, this is true. Since, however, the 
formation of such contracts depend not upon an actual 
meeting of the minds, but merely upon manifestations 
of assent, it is not true that an intention to accept is of 
any importance except where the acts or words of the 
offeree are ambiguous. A manifestation of apparent 

1 Williston on Contracts (Rev. Ed., 1936) Sec. 22, p. 41. 

'Id. Sec. 66, p. 190. 





intention to accept is, however, necessary and no con¬ 
tract can be made without it. 

This is also the rule in the District of Columbia. In Metzler 
v. Harry Kaufman Co., 3 this Court held: 

* * * Without regard to the question whether the 
acceptance must be in writing in order to complete the 
contract, it must, in all cases be an affirmative act. 
Silence does not amount to acceptance. “Mental as¬ 
sent” as it has been termed, that is to say, coming to a 
determination in one’s mind to accept, without com¬ 
municating that assent is insufficient. [Citations 
omitted.] 

The situation here involved is parallel to the acceptance 
of a contract by mail. The offeree may write a letter accepting 
a contract and keep it on his desk for weeks. Yet, no obligation 
arises thereon. Delivery to his messenger with instructions to 
mail the letter still does not constitute the act of acceptance. 4 
The actual mailing of the letter or its actual delivery to the 
postal authorities is the overt act necessary to result in the 
formation of a contract. 

Appellant's only notification of the Commission’s acceptance 
of its bid came from appellant’s agent, Mr. Siegel. There was 
never any intentional notification given by the Commission to 
Mr. Siegel. It is claimed that Mr. Williams, Secretary of the 
Commission, admitted to Mr. Siegel that the awards had been 
made. It seems quite strange that Mr. Williams would have 
made this admission, as he testified (Jt. App. 35A) that he 
asked the Chief of the Bureau of Purchase and Sales, who 
attended the meeting on January 22, 1948, not to discuss the 
matter with anyone. As Mr. Williams was aware that the 
Commission was going to reconsider its action he did not at¬ 
tempt to send out any notice of the action taken on January 
22, 1948. 

Mr. Siegel, as far as anyone in authority in the Commission 
was concerned was not known to represent any particular com¬ 
pany. It appears from the record that he was compensated 

*32 App. D. C. 434, 440 (1909). 

4 1 Willis ton on Contracts (Revised Ed. 1936) Sec. 85, p. 243; Restatement 
of Contracts, Sec. 64. 
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by several companies for gathering information. Every Gov¬ 
ernment bureau has numerous people of this type bustling 
around seeking any information which they can possibly ob¬ 
tain. He was not known to have any connection with the ap¬ 
pellant corporation. He had never submitted any bids for 
appellant nor had the Commission ever notified Mr. Siegel of 
action taken on any bids previously submitted by appellant (R. 
33). He was a stranger to the entire transaction. A contract 
cannot be accepted by the offeree by manifesting or expressing 
his assent to a third party or a stranger to the transaction. In 
Browne v. Hare, 3 Hurlston & Norman, 484, 495, the Court- 
stated this rule as follows: 

An intention not communicated to the buyer is im¬ 
material. Telling it to an indifferent person is no more 
than though he had noted it in his memorandum book, 
which is no more than though it existed in his own mind. 5 

Appellant’s agent contends he was informed by the Commis¬ 
sion that awards had been made under PD-X-397 and PD- 
X-404. None of the people with whom appellant’s agent 
talked in the Commission could recall having given Mr. Siegel 
any information regarding these particular awards. As it was 
not known at that time that Mr. Siegel was an agent of the 
appellant, the Commission’s acceptance of the bids could not 
have been validly communicated to him so as to result in the 
formation of a contract. 

II 

The resolution of the Commission created no binding obliga¬ 
tion on either party 

The transaction involved here was merely an acceptance of 
a contract. The Commission was not exercising regulatory, 
quasi legislative or quasi judicial functions. It was acting as a 
Government corporation having the authority to enter into 
contracts for the sale of surplus property. It must, therefore, 

* Quoted section taken from 1 Wiliiston on Contracts (Revised Ed. 1986) 
| 22, p. 42; Kentucky-Portland Cement and Coal Co. v. Steclccl, 164 Ky. 420, 
175 S. W. 663,665; Neic v. Germanic Fire Insurance Co., 171 Ind. 33, 85 N, E. 
703, 706. 
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be regulated by the same rules which would apply to any cor¬ 
porate body. A mere vote or resolution of the board of direc¬ 
tors of a corporation, not communicated to the other party does 
not constitute a contract. 6 This rule is stated in 2 Fletcher 
Cyc. of Corp., Sec. 431: 

Vote or resolution as constituting contract. 

Corporate resolutions alone do not constitute a con¬ 
tract. To make a vote of a corporation a contract 
binding on it, it is necessary, as in the case of a deed or 
promissory note, that there should be the offer of the 
obligation by the one party to the other, and its ac¬ 
ceptance by the other. There can be no actual delivery 
of a vote, and there need be no symbolical delivery of it, 
but to make a written vote binding as a promise, it must 
be communicated to the other party, that is, offered to 
him for his acceptance, and accepted by him, which is the 
equivalent of the delivery and acceptance of a written 
instrument. 

The Commission like a corporation can only act through its 
authorized agents. No agent of the Commission can create 
liabilities against it in excess of his authority. 7 When the Com¬ 
mission originally approved the recommendations of the Large 
Vessels Sales Division it directed that its proper officers take 
the necessary action to carry into effect the action taken by the 
Commission. This would mean that telegrams of acceptance 
would be sent out over the signature of the Secretary of the 
Commission. As the Commission rescinded its approval the 
next day no telegrams were sent out and no official notification 
was given. If the agent of the appellant learned of the Com¬ 
mission’s approval it was an unauthorized act and not binding 
upon the Commission. The only officers authorized to transmit 
a notice of acceptance were the Secretary and the Commission 

itself. None of these parties did so. 

— 

• Smith v. Independent School District, 108 Minn. 322,122 N. W. 173, Sears 
v. Kings County Elevated R. Co., 152 Mass. 151, 25 X. E. 98, 9 L. R. A. 117; 
Cf. Bankers Trust Co. v. Economy Coal Co., 224 la. 36, 276 N. W. 16; Kushler 
v. Weber, 182 Mich. 224,148 N. W. 418. 

7 Richardson d Co. v. United States , 266 U. S. 541, 545. 
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Appellant’s right to relief in this case rests upon a theory that 
the existence of a contract is to be determined by unpublished 
and confidential, even secret, events and resolutions. To busi¬ 
ness, depending for its profitable management on fixed and 
certain rules in the formation of contracts, this would be an im¬ 
practical rule. As far as the public was concerned the Com¬ 
mission’s vote was a matter retained within its bosom until 
promulgated by an authorized act of its agent. The rule ap-_ 
pellant contends for would put a premium on spying, disloyalty 
and worse in governmental operations. In addition, it would 
deprive the Government of effective use of the corporate form of 
doing business in the public behalf. 

Consideration of the reverse of plaintiff’s proposition as ap¬ 
plied to this case also shows its lack of substance. Adopting 
his theory, the Commission may secretly vote to accept a bid 
and thereby immediately place all risk of loss and obligation of 
performance on the bidder without formal notice to him and 
giving him no opportunity to possess and protect his property. 
Little imagination is required to visualize the utter impossi¬ 
bility of the Commission’s demanding payment in this case if 
the vessels had been destroyed. 

Indeed, the contract itself makes it obvious that no one was 
expected to be bound until notice of acceptance had been re¬ 
ceived. The provision as to risk of loss states that loss shall 
be on the buyer from the time of receipt of notice of acceptance. 
The purchase price was to be paid on or before delivery and in 
any event not later than forty days from date of receipt of notice 
of acceptance. Delivery was to be accepted within forty days 
from date of receipt of notice of acceptance. There are other 
provisions in the invitation referring to receipt of notice of 
acceptance. The invitation was obviously very carefully drawn 
by persons having a thorough knowledge of the law. Why 
should each of these provisions provide for time running from 
the receipt of notice rather than the dispatch of notice? The 
answer would appear obvious. It was anticipated by all the 
parties that acceptance should be by telegram and the offer 
by mail. So under basic principles of the law of contracts the 
acceptance would not be effective until received. Secondly, 
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receipt of notice provides a definite time at which the offeror 
is, and realizes that he is, bound by the terms of his offer. 

The appellant relies on Garfielde v. United States 8 and on 
United States v. Purcell Envelope Co. 0 It is submitted that 
while the holding of the Supreme Court in both of these cases 
is eminently correct they are not pertinent to the issue here. 
In the Garfielde case the Court held that the acceptance by the 
Post Office Department of the proposal or bid submitted by 
Garfielde created a contract of the same force and effect as if 
a formal contract had been entered into. It appears in that 
case however, on page 243 of 93 U. S. Reports that the plaintiff 
was advised by the Second Assistant Postmaster General in 
writing that his contract had been accepted. In the present 
action there was no communication of acceptance dispatched 
to the appellant. 

The Supreme Court in the Purcell Envelope case based its 
holding largely on the Garfielde case and while the Court said 
that the consummation of the contract was achieved by the 
acceptance of the envelope company's bid and the entry of 
the order awarding the contract to it, it is submitted that this 
statement is dicta. An examination of the record 10 in the 
Purcell Envelope case discloses that a copy of the order of the 
Postmaster General awarding the contract to the Purcell Com¬ 
pany was mailed to the company by the Third Assistant Post¬ 
master General. 11 

Therefore in both the cases relied upon so completely by the 
appellant, there was present an intentional and official notifi¬ 
cation of the acceptance of the bid. The appellees of course 
admit that had the Secretary of the Commission sent a tele¬ 
gram to the appellant notifying him that his offers had been 
accepted, as was done in the Garfielde and the Purcell Envelope 

»93 U. S. 242. 

*249 U. S. 313. 

’•Transcripts of Records and File Copies of Briefs, 1918, Vol. 41, Case 
Nos. 167-168 (Supreme Court Law Library Copy) at p. 36 of Case No. 16S. 

11 So that there can be no question as to the purpose and significance of 
this communication, a portion of the first sentence Is quoted: “I send you 
herewith copy of an order of the Postmaster General, dated today, awarding 
your company the contract for furnishing this department with stamped 
envelopes * • 
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cases, a contract for the sale of these vessels would have been 
consummated. 

The legal relationship in this action is analogous to 
that in the case of Richardson & Co. v. United States In 
the Richardson case an action was brought to recover damages 
for breach of a contract to purchase wool. Prior to the action, 
the President of the United States had issued a proclamation 
prohibiting the importation of wool and other articles into the 
United States, except under licenses granted by the War Trad¬ 
ing Board. The War Trading Board issued a regulation requir¬ 
ing that all importers of wool sign an agreement granting the 
Government an option to purchase any wool imported into the 
United States. These options, in their legal effect, would be 
very similar to appellant’s bid in this case. Richardson & Co. 
based their claim for breach of contract on two letters written 
by the Quartermaster General to the Wool Administrator, an 
official of the Quartermaster Corps. These letters, character¬ 
ized by the company as regulations, stated that the Quarter¬ 
master General would, until further notice, exercise the im¬ 
porter’s license option on all imported wool of a certain grade. 
When the company attempted to charter a vessel to be used 
to transport the wool to the United States, it was required to 
consent that only wool destined for the Quartermaster would 
be carried. It was alleged that the Wool Administrator had 
written the company that he would take a certain number of 
bales of wool and that he had failed to do so. The Court held 
as follows: 18 

The facts alleged do not show that any authorized officer 
of the Government entered into any “agreement” to pur¬ 
chase the claimant’s wool, as claimed in the petition. 
The letter of May 17 from the Quartermaster General to 
the Wool Administrator—which is incorrectly character¬ 
ized in the petition as a “regulation” issued in behalf of 
the War Department—manifestly did not constitute an 
exercise of the options granted to the Government to 
purchase any or all wools finer than fifty-sixes bought 

“266 U. S. 541. 

* Id. at 545. 
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after April 1, but was merely an announcement of the 
intention of the Quartermaster General as to the exercise 
of such options, and, at the most, an instruction to the 
Wool Administrator in reference to the exercise thereof. 
It neither constituted an agreement to purchase any or 
all of the wools that might be imported by any particular 
importer, nor a purchase of them. 

The Commission’s minutes adopted in regard to the sale of 
surplus vessels are merely a record of the approval or rejection 
of the recommendations of a division of the Commission regard¬ 
ing the sale. The appellant contends that these minutes are 
“final opinions or orders in the adjudication of cases,” and as 
such are required by Section 3 (b) of the Administrative Pro¬ 
cedure Act, 14 as well as the regulations of the Commission, 13 to be 
published. Appellant also contends that when published these 
minutes would amount to an implied notice of the Commission’s 
acceptance. The plain import of this language, “final opinions 
or orders in the adjudication of cases” is that an order or 
opinion which may be used as a criterion for future actions or 
rulings must be published. 

The purpose of Section 3 (b) of the Administrative Procedure 
Act was to make certain that parties dealing with a Govern¬ 
mental agency should have access to any prior rulings of that 
agency which might be considered as precedents. This becomes 
eminently clear by a brief examination of the legislative history 
of the Administrative Procedure Act. 16 In the Senate Judiciary 
Committee Print the explanation of this Section is as follows: 17 

This section requires that rulings and orders either be 
published or otherwise made available to public inspec¬ 
tion. Since rulings and orders made in the course of 
adjudication of particular cases are one of the principal 
sources of administrative law, it is obviously necessary 
that they be published or made available to public 
inspection. 

14 60 Stat. 237 ; 5 U. S. C. Sec. 1002 (b). 

“46 Code Fed. Res. Sec. 204.1 (Supp., 1946). 

“ Sen Doc. 248, 79th Cong., 2d Session, pp. 17,198,199, 225, 256, 357. 

” Id., p. 17. 


15 


Certainly, no one can possibly contend that the act of accepting 
or rejecting a contract by a Governmental department consti¬ 
tutes a principle or rule of administrative law which should be 
published for the future guidance of the public. 

There is an additional reason that the minute entry of the 
Commission does not have the effect which the appellant con¬ 
tends it has. The Administrative Code of the Maritime Com¬ 
mission, Part 63, Files and Records, Sec. 63.7 thereof, provides 
that the Minutes Section shall prepare a formal summary of 
action taken by the Commission. The records maintained by 
this section are not accessible to persons outside the Commis¬ 
sion without the prior approval of the Secretary. Therefore 
the minute entry of the Commission is not implied notice to 
the appellant. 

Ill 

The findings of fact of the court below may not be disturbed 

unless clearly erroneous 

The appellant contends that the evidence did not support 
the twelfth finding of fact of the court below to the effect that 
only the Secretary of the Commission or the Commission itself 
was authorized to communicate to the appellant notice of the 
Commission's action January 22, 1948. There is ample evi¬ 
dence to sustain this finding. The Regulations of the Maritime 
Commission provide that “The Office of the Secretary * * * 
is responsible for appropriate notification of commission ac¬ 
tions.” 18 The affidavit of Commissioner McKeough states “no 
person other than a Member of the United States Maritime 
Commission or the Secretary thereof was authorized to notify 
a bidder responding to Invitations for Bids PDX-397 or PDX- 
404 of acceptance of a bid by the Maritime Commission.” 
(R. 17.) The Secretary of the Commission testified that it was 
his duty to notify both the staff of the Commission as well as 
the successful or unsuccessful bidders (Jt. App. 32A-33A). 
Therefore, as the finding of the District Court, that no one other 
than the Secretary or the Commission was authorized to notify 
interested parties of the action of the Commission in regard to 


“46 Code Fed. Reg. Sec. 200.3 (Supp. 1946). 
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invitations for bids, was not clearly erroneous, it may not be 
set aside. 19 

The District Court found that no person authorized to do so 
communicated to the appellant notice of the Commission’s 
action taken January 22, 1948. This communication would be 
necessary for the offer to be validly accepted. Thus, in effect, 
this finding is a finding that the appellant’s bid was not ac¬ 
cepted. Whether or not an offer is accepted is a question of 
fact. 20 

Therefore, this finding cannot be disturbed unless it is clearly 
erroneous. The testimony of Mr. A. J. Williams, the Secretary 
of the Commission, is clear that he did not accept the appellant’s 
bid on behalf of the Commission. 

IV 

Appellant has a complete and adequate remedy at law 

If the vote of the Commission or the unauthorized revelation 
of that vote created any legal relations, it was that only of 
a contract to buy and to sell. The invitation to bid clearly pro¬ 
vides that legal title shall be transferred at a subsequent date. 
Consequently appellant acquired no title to the vessels. For 
breach of the contract to sell, the United States would be liable 
in damages and could be sued in the Court of Claims. There 
is no irreparable injury involved here, as appellant’s only loss 
is one of profits which can be calculated with certainty. As this 
court held in Monocacy Broadcasting Co. v. Pratt* “It is 
fundamental that a court of equity will not issue an injunction 
where plaintiff has a plain, adequate, and complete remedy at 
law.” 

“Rule 52 (a) Federal Rules of Civil Procedure: United States v. United 
States Gypsum Co., 333 U. S. 364; Consolidated Realty Corp. v. Dunlop, 72 
U. S. App. D. C. 273, 114 F. 2d 16; Corbett v. Halliiccll, 123 F. 2d 331 
<C. C. A. 2, 1941). 

* Land Oberoesterreich v. Qude, 109 F. 2d 635, 63S (C. C. A. 2, 1940) 
“Whether the offer was accepted presents a (juestion of fact, and we can see 
no occasion to upset the finding below.” 

* 67 App. D. C. 176,178, 90 F. 2d 421. 
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V 

The United States is an indispensable party to this suit which 
has not been joined as a party defendant 

The United States is the title owner in possession of these 
vessels, and the defendants deal with them only in an official 
capacity. The vessels have not heretofore ever been the prop¬ 
erty of appellant, nor in its possession. The present effort is 
to strip the United States of its possession and title in a suit 
to which it is not a party. In United States ex rel Goldberg v. 
Daniels ,~ plaintiff contended that as its bid for an obsolete 
naval vessel was the highest the Secretary of the Navy should 
be compelled to award the vessel to him. The plaintiff con¬ 
tended his bid concluded the contract by being high and satis¬ 
factory in all other respects. The Supreme Court held that 
decision on this question was unnecessary for the reason that 
“there is another that comes earlier in point of logic. The 
United States is the owner in possession of the vessel. It can¬ 
not be interfered with behind its back, and as it cannot be made 
a party this suit must fail.” 23 

Wherefore, it is respectfully contended that notice of the 
Commission action taken on January 22, 1948, could not and 
did not result in the formation of a contract until the appellant 
was officially notified in the manner authorized by the Commis¬ 
sion. Notice of the Commission’s acts on January 22 was not 
communicated to the appellant before this action was rescinded 
on January 23, 1948, and no contract between the parties came 
into existence. 24 If, however, a contract did come into existence 
then appellant’s remedy is not by an action for an injunction 
but is an action for damages for breach of contract. In any 
event title to the vessel was in the Uinted States and the United 

*231 U. S. 218, 221-222. 

* See also Int. Trading Corp. v. Edison, 71 App. D. C. 210, 109 F. 2d 825; 
O'Harra v. Littlejohn, D. C., 69 F. Supp. 274, 276. But see Domestic and 
Foreign Commerce Corp. v. Littlejohn, U. S. App. D. C. 165 F. 2d 235, cert, 
granted 333 U. S. 872, sub. nom. Larson v. Domestic and Foreign Commerce 
Corp. 

* The mere submission of a bid conferred no contractual status upon appel¬ 
lant. Appellant has only the status of a disappointed bidder. Fulton Iron 
Co. v. Larson, — U. S. App. D. C. —, Oct. 13, 1948 (Holding inter alia, that 
suit by an unsuccessful bidder must fail for lack of showing any capacity 
to sue). 
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States is, therefore, an indispensible party which has not been 
joined. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 

George Morris Fay, 

United States Attorney. 
John D. Lane, 

Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 
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